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Court of Appeals of the District of Columbia 

i 

i 

- - 

I 

No. 5408. | 

i 

i 

Sam Hurwitz, Appellant, ! 

vs. 

j 

United States. i 


a Supreme Court of the District of Columbia. 

j 

Criminal No. 50097. I 

i 

| 

United States ! 

i 

vs. i 

Sam Hurwitz. 

United States of America, I 

' ! 

District of Columbia , ss: j 

Be it remembered, That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the j following 
papers were filed and proceedings had in the above-entitled 

cause, to wit: ! 

| 

1 Indictment. 

i 

Filed in Open Court Nov. 4, 1930. I 

In the Supreme Court of the District of Columbia, Holding 
a Criminal Term, October Term, A. D. 19$0. 

District of Columbia, ss: 

7 i 

The Grand Jurors of the United States of America, in 
and for the District of Columbia aforesaid, upon tfieir oath, 
do present: 

1—5408a 
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SAM HUE WITZ VS. UNITED STATES 


That one Sam Hurwitz, late of the District of Columbia 
aforesaid, on, to^ wit, the sixteenth day of July, 1930, and 
at the District of Columbia aforesaid, in a certain automo¬ 
bile, to a point on Irving Street, Northwest, at or near the 
intersection of Irving and Thirteenth Streets, Northwest, 
and at the District of Columbia aforesaid, feloniously and 
unlawfully did transport a certain intoxicating liquor to 
wit, ethyl alcohol, containing one-lmlf of one per centum 
and more of alcohol by volume, the said liquor so trans¬ 
ported as aforesaid being then and there fit for use for 


beverage purposes; against the form of the statute in such 
case made and provided, and against the peace and govern¬ 
ment of the said United States. 


Second Count. 

And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Sam Hurwitz, on, to wit, the said sixteenth 
day of July, 1930, and at the District of Columbia afore¬ 
said, in a certain automobile, on Irving Street, Northwest, 
at or near the intersection of Irving and Thirteenth streets, 
Northwest, and at the District of Columbia aforesaid, felo- 
niouslv and unlawfullv did sell to one Roger C. Butts, 
2 a certain intoxicating liquor, to wit, ethyl alcohol, 
containing one-half of one per centum and more of 
alcohol by volume, the said liquor so sold as aforesaid 
being then and there fit for use for beverage purposes; 
against the form of statute in such case made and provided, 
and against the peace and government of the said United 
States. 

Third Count. 


And the Grand Jurors aforesaid, upon their oath afore¬ 
said, do further present: 

That the said Sam Hurwitz, on, to wit, the said sixteenth 
day of July, 1930, and at the District of Columbia afore¬ 
said, in a certain automobile, on Irving Street, Northwest, 
at or near the intersection of Irving and Thirteenth Streets, 
Northwest, and at the District of Columbia aforesaid, un¬ 
lawfully did possess a certain intoxicating liquor, to wit, 
ethyl alcohol, containing one-half of one per centum and 
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more of alcohol by volume, the said liquor so possessed as 
aforesaid being then and there fit for use for beverage 
purposes; against the form of the statute in such case made 
and provided, and against the peace and government of 
the said United States. 

LEO A. ROVER,! 

Attorney of the United States in 
and for the District of Columbia. 

(Endorsed:) Criminal. Xo. 50097. United jStates vs. 
Sam Hurwitz. Violation national prohibition |act. Wit¬ 
nesses: Roger C. Butts, Paul A. Sherier, Frank D. Tippett. 
A True Bill: Norman L. Glascock, Foreman. 

3 Memoranda. 

January 29, 1931.—Plea Not Guilty. Jury sworn. Ver¬ 
dict Guiltv as Indicted. 

Motion in Arrest of Judgment. 

Filed February 3, 1931. j 

i 

# * # # # # j # 

j 

Now comes the defendant Sam Hurwitz, by his attorneys 
and moves the Court to arrest the judgment in jthis cause 
for the following among other reasons: 

1. The indictment should have charged, and the verdict 
of the jury should have recited, that the defendant was 
guilty either: 

1. Of transporting and selling more than one; gallon of 
liquor; or 

II. Of selling more than one gallon of liquor; while not 
engaged (or while engaged) in habitual violation bf the law; 
or 

III. Transporting not more than one gallon; of liquor 
while not habitually (or while habitually) engaged or em¬ 
ployed in violation of the law. 

2. The jury found the defendant guilty of a felojny, where¬ 
as the evidence showed guilt of a misdemeanor, if| anything. 

3. The indictment did not charge the defendant with any 
degree of crime as required by the law. 


i 

! 



4 SAM HURWITZ VS. UNITED STATES 

4. The indictment failed to charge a crime upon which 
the jury could base the verdict they returned. 

5. The verdict of the jury was not a finding of fact as to 

whether the defendant was or was not habitually 

4 engaged or employed in violation of the law, or 
whether the defendant transported and sold more 

than one gallon of liquor. 

G. The Court cannot pass sentence on the defendant or 
enter judgment on the verdict for that verdict was not a 
finding of fact that defendant was guilty of: 

I. Either degree of transporting or selling liquor. 

II. Either a felonv or a misdemeanor. 

III. Either habitually or not habitually engaged and em¬ 
ployed in violation of the law. 

7. The indictment returned and filed, and the evidence 
offered, against the defendant did not meet the require¬ 
ments of the Act of Congress, Mar. 2, 1929, Sec. 91, Tit. 
27 U. S. C. Supp. Ill and the same as amended by Act of 
Congress Januarv 15, 1931, Pub. L. 557. 

VJ? 1 7 7 

8. And for other and further reasons apparent on the 
face of the record. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 

Attorneys for Defendant . 

Service accepted this 3rd dav of Februarv, 1931. 

LEO A. ROVER, 

United States Attorney , 
By ALLEN J. KROUSE, 

Cler'k U. S. Attorney's Office. 

5 Supreme Court of the District of Columbia. 

Friday, February 6", A. D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Luhring presiding. 

*#####* 


Come as well the Attornev of the United States, as the 
defendant by his attorneys Messrs. O’Shea and Burnett; 
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whereupon the defendant’s motion in arrest of judgment 
coming on to be heard, after argument by the Counsel, is 
by the Court overruled, to which action of the I Court the 
defendant by his attorneys prays an exception which is 
noted; and thereupon the case is referred to the|Probation 
Officer. | 

Fridav, Februarv 13", A. !D. 1931. 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Luhring presiding. 

i 

* * # * # # ; # 

I 

Come as well the Attorney of the United States, as the 
defendant in proper person, according to his recognizance 
and bv his attornevs Messrs. O’Shea and Burnett; where- 

V %! ,7 

upon it is demanded of the defendant what further he has 
to say why the sentence of the law should not be pronounced 
against him and he says nothing except as he has already 
said; and thereupon it is considered by the Court that for 
his said offense the said defendant be taken by the Super¬ 
intendent of the Washington Asvlum and Jail; to said 
Asylum and Jail, and thence to the Penitentiary, ,as desig¬ 
nated by the Attorney General of the United Stajes, there 
to be imprisoned for the period of Eighteen (18) months 
on the first and second counts of the indictment, 
tences to run concurrently with each other,| 

6 a fine of Fifty Dollars ($50) on the third; 

the indictment, said sentences to take effect from and 
including the date of arrival of said defendant! at said 
Penitentiary; whereupon the defendant by his attorneys 
notes an appeal to the Court of Appeals of the; District 
of Columbia, from the judgment of the Court in this case; 
and thereupon the Court fixes the amount of bond for costs 
on appeal at One Hundred Dollars or Fifty Dollar^ in cash, 
and the bond for the appearance of the defendant at Fif¬ 
teen Hundred Dollars ($1500); and thereupon the defendant 
enters into a recognizance in the sum of Fifteen Hundred 
Dollars, with Edward Buckley as surety, to forthwith sur¬ 
render himself to the custodv of the Marshal of the! District 

•/ 

to be dealt with and proceeded against according tb law in 
case the judgment appealed from shall be affirmed, or the 


said sen- 
and pay 
count of 
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appeal for any cause dismissed, or the judgment be re¬ 
versed and a new trial ordered, or if he, the said defendant, 
depart the Court without leave. 

Memoranda. 

March 5, 1931.—Bill of Exceptions filed. 

March 9, 1931.—Cost Bond on Appeal $100 approved 
and filed. 

7 Assignments of Error. 

Filed March 10,1931. 


Now comes the defendant Sam Hurwitz, bv his attor- 
neys, and assigns for review to the Court of Appeals of 
the District of Columbia an appeal in the above entitled 
cause the following errors committed by the Court: 

1. In overruling the demurrer to the indictment. 

2. In overruling defendant’s motion for a directed ver¬ 
dict on all counts of the indictment. 

3. In refusing to allow counsel for the defendant to argue 
the question of entrapment to the jury. 

4. In refusing to charge the jury that if they believed 
the defendant had been entrapped he should be acquitted. 

5. In failing to charge the jury in any manner upon 
the question of entrapment. 

6. In overruling the Motion in Arrest of Judgment. 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 
Attorneys for Defendant. 

Service of copy acknowledged 10th March, 1931. 

LEO. A. ROVER, 

U. S. Attorney, 

By A. J. K. 
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8 Designation of Record . 

i 

Filed March 5, 1931. j 

I 

i 

# # * # # * * 

l 

i 

The Clerk will please make up the Record for the Court 
of Appeals to consist of the following: j 

1. The Indictment. j 

2. The Plea. 

3. Verdict of the Jurv. ! 

* 

4. Motion in Arrest of Judgment. j 

5. Order overruling motion in Arrest of Judgment. 

6. Judgment of Court. 

7. Appeal noted and cost bond. 

8. Bill of Exceptions. j 

9. Assignments of Error. 

10. This Designation. j 

JAMES A. O’SHEA, 

JOHN H. BURNETT, 
ALFRED GOLDSTEIN, 
Attorneys for Defendant, Sam Rurwitz. 

I 

Service acknowledge this 5th day of March, A.iD. 1931. 

LEO A. ROVER, 

U. S. Attorney, 

A. J. K. j 

Supreme Court of the District of Columbia. 

I 

Monday, March 30", A. D. 1931. 

i 

The Court resumes its session pursuant to adjournment, 
Mr. Justice Luhring presiding. 

Now comes here the defendant by his attorneys Messrs. 
O’Shea and Burnett and prays the Court to sign, and 

9 make a part of the record his Bill of Exceptions 
taken during the trial of the case and filed with the 

Court on the 5th day of March, 1931 which is accordingly 
done. 


i 


i 







8 


SAM HURWITZ VS. UNITED STATES 


10 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 9, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this tran¬ 
script, in the case of the United States vs. Sam Hurwitz, 
Criminal No. 50097, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 13th day of April, 1931. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

11 In the Supreme Court of the District of Columbia, 

Holding a Criminal Term. 

Crim. No. 50097. 

United States 
vs. 

Sam Hurwitz. 

Bill of Exceptions. 

Be it remembered that at the trial of this case which 
came on before Mr. Justice Oscar Luhring in Criminal 
Court No. 3 of the Supreme Court of the District of Co¬ 
lumbia, on January 29, 1931, the United States being repre^ 

sented bv Assistant United States Attornevs James F. 
* + 

Hughes and Walter M. Shea and the defendant being repre¬ 
sented by Messrs. James A. O’Shea and John H. Burnett, 
the following proceedings were had: 

That thereupon a jury was impanelled and sworn to try 
the issues. 
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That thereupon the United States to maintaiu the issues 
on its part joined called one Roger Crawford Butts, who 
testified substantially as follows: 

That on or about the 16th day of July, 1930, he was a 
special employee of the Prohibition Department; that a 
man by the name of Leo told witness he would send some¬ 
one to interview witness; defendant came to scq witness at 
3 p. m. when arrangements were made for a delivery to be 
made at 7 p. m. at 13th & Irving Streets, N. \y.; that de¬ 
fendant gave to witness the following card and list, Ex¬ 
hibits “A” and “B” respectively, which were offered and 
admitted in evidence: 

i 

i 

Exhibit “A.” 

i 

i 

Ask for Sam. 

i 

I 

North 4633. 


If Busy or No Answer. 
North 1677. 


Leave Name and Phone Number. 

i 

: { 

Exhibit “B.” 


Scotch: 

Johnny Walker Black 
Label 

Johnny Walker Red Label 

Teacher’s Highland Cream 

King George IV 

White Horse 

Black & White 

Vat 69 

Huntley’s 


Cordials: 

Apricot Brandy ; 

BoZckberrv Branjdv 

Cherry Brandy j 

Peach Brandv 

•/ 

Benedictine 
Creme de Menthe 
Yellow Chartreuse 
Labbe Francois ; 
Rosolio 
Dea Cordial 


12 Rye (in pints): 
Biltmore 
Chesapeake 
Gold Label 
Golden Wedding 
Marilyn 
Old Charter 


Rum: 
Bacardi 
Jamaica 
Vermouth: 
French 
Italian 


i 

i 

i 

i 

j 


i 
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Bourbon: 

Father Time 
Indian Hill 

Canadian Club (Hiram 
Walker) 

Burke’s Irish Whiskey 
Gin: i 

GIlby’s—Imported 
Berry Bros.—Imported 
Plymouth—Imported 
Sloe-Saccone & Speed 
Booth’s (Synthetic) 
Cognac: 

3-Star Hennessev 

* 

Saccone & Speed 


Champagne: 

Dry Monopole—1921 
Chas. Heidsick—1920 
Lanson—1921 
Piper Heidsick—1921 
Wine: 

Sparkling Burgundy- 
Chanson & Pere 
Sandeman’s Port—Im¬ 
ported 

Sandeman’s Sherry—Im¬ 
ported 

Gilbv’s Invalid Port—Im- 
* 

ported 

Gilby’s Spanish Sherry— 
Imported 

Graves Sauterne—Im¬ 
ported 

E & K Port—Domestic 
E & K Sherrv—Domestic 


That on July 16, 1930, at 13th & Irving Streets, Northwest, 
in Washington, D. C., defendant delivered one gallon of 
alcohol to witness for which witness paid defendant $11.00 
at which time defendant gave to witness gin drops to go 
with the alcohol, said drops being the flavor therefor for gin; 
that Exhibit “A” was received by witness on July 9, 1930 
and Exhibit “B” on July 16, 1930; that witness did not 
know the defendant until July 16th, 1930; that witness knew 
defendant on July 9, 1930, but not defendant’s name; 
13 that on July 16th he was with Special Agent Frank 
C. Tippett; witness thereupon identified one gallon 
can, marked Government Exhibit Two for Identification, by 
his initials; it was thereupon offered and received in evi¬ 
dence; that the gallon witness received on the 16th was 
labelled and sealed and taken down to the Prohibition Of¬ 
fice; that Tippetts was with witness at that time; that the 
defendant arrived at the place in a Buick Sedan and handed 
witness the gallon of alcohol wrapped in a brown paper bag. 


Cross-examination: 

That witness is not with the Government now; that he 
is no longer employed by the Treasury; that the first time 
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he saw the defendant was on July the 9th in; the Senate 
Office Building behind the counter in the stationery room; 
that was the day defendant gave him Exhibit 1, a little 
green card; that on that day he made arrangements for 
the purchase of a gallon of alcohol; the next time he saw 
him was at 13th and Irving Streets, on July 16th; that he 
waited for him in a Ford automobile and defendant came 
in a Buick Automobile with someone driving:he doesn’t 
know who; that the defendant got out and he had a package 
in his hand and it was in a paper sack, Exhibilj Two; that 
Mr. Tippett was not with him on that day but was present 
on the 9th of July; that when defendant came oyer he said 
Mr. Burton and witness said Yes and defendant handed him 
the alcohol for which witness paid $11; that he doesn’t 
recall the denominations of the bills and they were not 
marked; that he did not mark them as he wanted more evi¬ 
dence and was not going to arrest him; that lie was not 
an employee of the Senate but was stationed in [the Senate 
stationery room as a clerk and that is where }ie met the 
defendant. I 


Redirect examination: 


That lie was placed there by the Prohibition authorities 
and was doing “undercover work” on instruciions from 
the Prohibition Department. 

14 That then and thereupon the Government, to fur¬ 
ther maintain the issues on its part joined, called 
one Frank B. Tippett, who testified substantially as fol¬ 
lows : 

That he was a special agent of the Treasury Department; 
that on July 16th, 1930, he was assistant chief jof special 
agents of the Department of Justice; that he knows the 
defendant and saw him on July 16th, 1930; that he knows 
the witness Butts who, on July 16th, 1930, was! a special 
agent of the Prohibition Department; that he was in the 
vicinity of 13th and Irving Streets on July 9th,; 1930. 


That then and thereupon the Government, to further 
maintain the issues on its part joined, called onp Paul E. 
Sherier, who testified substantially as follows: 

That on July 16th, 1930, he was a special agdnt of the 
Bureau of Prohibition; that he knew Roger C. Butts whom 
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he identified; that Butts was a special employee of said 
Bureau; that on July 16th, 1930, witness went to 16th and 
Irving Streets shortly after seven A. M.; he saw Butts 
sitting in his, Butt’s, car, which was parked on Irving 
Street west of 13th; that witness was in a car parked on 
Irving Street east of 13th; witness arrived at 13th and 
Irving about eleven-ten (11:10) and in fifteen or twenty 
minutes defendant drove up in a Buick Sedan and parked 
on 16th Street north of Irving; that defendant got out of 
the car and carried a package across 13th Street to Butt's 
car and delivered the package to Butts; Butts handed de¬ 
fendant something and defendant went into the inside 
pocket of his coat, took something out and handed it back 
to Butts; witness drove back and joined the witness Tip¬ 
pett ; witness identified a can which he said defendant de¬ 
livered to Butts; that Butts went down-town in one car 
and witness went in another; that Butts joined the witness 
Tippett. 


15 Cross-examination: 


Witness saw Butts on July 16th, at 11 o'clock at 13th 
and Irving; witness did not think that he said he saw 
Butts at 16th and Irving but if he did so state it was un¬ 
intentional; that he did not think defendant was driving 
the Buick; that there was someone in the Buick with the 

defendant; that he could not sav whether the other man 

* 

was driving the Buick but he thinks the other man was 
driving it; that on July 25, 1930, the date of defendant’s 
arrest, witness looked at him to see if defendant was the 
man he had seen at 13th and Irving on July 16th, 1930; 
that witness left 13th and Irving in his car and joined Tip¬ 
pett on X Street; that Butts was with Tippett when wit¬ 
ness arrived on X Street near 14th; witness did not see 
Butts from the time Butts left 13tli and Irving Streets 
until witness saw him at 14th and X with Tippett; wit¬ 
ness did not know what defendant had in the package which 
he carried when defendant got out of the Buick at 13th and 
Irving. 


That then and thereupon the Government to further 
maintain the issues on its part joined re-called one Frank 
B. Tippett, who testified substantially as follows: 
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That he identifies a can as being the one turned over 
to him by witnesses Butts and Sherier on July 16th; that 
witness labeled the can initialed and sealed it and delivered 
it to the chemist for analysis; that he did not deliver the 
can to the chemist in person but to the chemist in charge. 

Cross-examination: 

I 

That the name of the chemist in charge was Beyers; that 
the can, when turned over to witness, by Butts and Sherier 
was in a sack. ! 

That then and thereupon the Government, jto further 
maintain the issues on its part joined, called pne Albert 
H. Spears, who testified substantially as follows: 

16 That he is a chemist with the Treasury Depart¬ 
ment; that he identifies the can and when it came 
to him it was sealed; that he broke the seal and! made the 
anal}’sis which showed ethyl grain alcohol, 93! per cent 
alcohol by the volume. 

i 

i 

Cross-examination: j 

None. 

That then and thereupon the Government announced it 
rested its case. j 

That then and thereupon the defendant moved the Court 
to direct a verdict of not guilty on all counts of the indict¬ 
ment upon the following grounds: j 

1. The indictment did not charge an offense. 

2. That the Jones Act under which defendant! was in¬ 
dicted had been amended so as to provide that;the sale 
and transportation of liquor in quantity of not more than 
a gallon by a person not an habitual offender was to be 
punished by a fine of not more then five hundred dollars 
or imprisonment for not more than six months or both and 
that the indictment did not charge an offense under the 
later act. 

3. That the later act mitigated the punishment for sale 
and transportation of a gallon of liquor and the indictment 
did not charge that the defendant was an habitual offender 
and the indictment did not charge that the defendant sold 
and transported liquor in quantity more then a gallon and 
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therefor the jury could not find as a fact either that de¬ 
fendant sold and transported a gallon of liquor, being an 
habitual offender, or sold and transported more then one 
gallon of liquor. 

4. That the indictment did not charge the degree of the 
crime and therefor- the jury could not return a verdict 
as to what degree of sale or transportation the defendant 
was guilty and the Court would accordingly be unable to 
sentence defendant properly. 

17 5. The Statute under which the indictment was 

found has been amended by Congress and the indict¬ 
ment failed to charge either that the defendant sold or 
transported more then one gallon of liquor or that the de¬ 
fendant sold and transported one gallon of liquor, the de¬ 
fendant being an habitual offender, to wit, a seller and 
transporter of: liquor. That the indictment therefor was 
defective. 

That the Court then and thereupon overruled the motion 
for a directed verdict and defendant noted an exception. 

That then and thereupon the defendant rested its case. 

That then and thereupon the defendant requested the 
Court to charge the jury that if the jury believed that the 
defendant had been entrapped into committing an offense, 
the jury should acquit the defendant; that then and there¬ 
upon counsel for the defendant requested the Court to 
allow them to argue to the jury the question of entrapment 
and both of these requests the Court denied and the de¬ 
fendant noted an exception. 

That then and thereupon the Court charged the jury upon 
the question of reasonable doubt and presumption of in¬ 
nocence and in such other manner as prescribed by law. 

That then and thereupon the defendant noted an excep¬ 
tion to the refusal and failure of the Court to charge the 
jury on the question of entrapment as above requested. 

That then and thereupon the jury retired and thereafter 
returned its verdict. 

That thereafter on February 13th, 1931, after hearing 
was had on the motion in arrest of judgment filed on behalf 
of the defendant and said motion was overruled and ex¬ 
ception noted, the Court thereupon passed sentence upon 
the defendant and sentenced the defendant to eighteen 
months imprisonment in the Penitentiary on the 1st and 


SAM HURWITZ VS. UNITED STATES 


15 


2d Counts of the Indictment, the same to run concurrently, 
and to pay a fine — Dollars on the 3d Count of tljie Indict¬ 
ment, the sentence aforesaid being the judgment of 
18 the Court entered upon the verdict of the jury. 

All and every of the exceptions hereinbefdre stated 
and taken were duly noted by the Court on its I minutes, 
and the time that the same were severally noted apd taken, 
and before the jury retired to consider of its verdict; and 
the defendant Sam Hurwitz by his counsel moves the Court 
to sign this his Bill of Exceptions to have the sapie force 
and effect as to each and every of the said exceptions as 
though the same were set forth in a separate Bill of Excep¬ 
tions, which motion is granted and the Court accordingly 
signed this the defendant’s Bill of Exceptions to have the 
same force and effect as aforesaid now for theij this 30 
dav of March 1931. 

0. R. LUHRINpr, 

Justice. 

j 

Service of copv acknowledged this 5th dav of March, 
A. D. 1931. 


By WILLIAM II. COLLINS, 

United States Attorney. 

Consented to bv • 

JAMES F. HUGHES, j 

Asst. U. S. Atty. 

19 [Endorsed:] Criminal No. 50097. United States 
vs. Sam Hurwitz, Defendant. Defendant’s; Bill of 
Exceptions. Clerk please file. James A. O’Shea, John H. 
Burnett, Alfred Goldstein, Attorneys for Defendant, 402 
6th — N. W. 

i 

i 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5408. Sam Hurwitz, appellant, vs. United! States. 
Court of Appeals, District of Columbia. Filed ilay 28, 
1931. Henry W. Hodges, Clerk. j 


i 


i 


i 

i 
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3i'n tlrp (Court of Appeals 

OF THE DISTRICT OF COLUMBIA. 

April Term, 1931 


No. 5408 


SAM HURWITZ, APPELLANT, ! 

i 

VS. 

UNITED STATES OF AMERICA, APPELLEE. 


APPEAL FROM THE SUPREME COURT OF T0E 
DISTRICT OF COLUMBIA. 


BRIEF OF APPELLANT. 


STATEMENT OF THE CASE 

i 

The appellant was convicted of violation of the j Na¬ 
tional Prohibition Act. On the first and second cjmnt 
of the indictment, which charged respectively trans¬ 
portation and sale of liquor, appellant was sentenced to 
18 months in the penitentiary, the sentences to!run 
concurrently; on the third count, charging possession of 
liquor, the judgment of the Court was that the appel¬ 
lant pay a fine of $50. (R. 5.) | 

The indictment was returned November 4, 1930. j At 
that time the punishment for transportation and jsale 
of liquor was five years in the penitentiary and a finb of 
$10,000, with the proviso that the Court in passing 
sentence should discriminate between the casual! or 
210 - 1—1 


i 


i 
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slight offender and the habitual offender or persons 
attempting to commercialize violations of the liquor 
law. (See: History of the Act, post.) 

On January 15, 1931, Congress amended the proviso 
directed to the Judiciary by defining the slight or casual 
offender and punishing the sale or transportation of one 
gallon or less by a fine of not more than $500 and im¬ 
prisonment for not more than 6 months; for sale or trans¬ 
portation of more than a gallon or for an habitual 
offender, the penalty remained the same. (See: History 
of the Act, post.) 

On January 29, 1931, appellant entered a plea of not 
quilty, was tried and convicted on all three counts of the 
indictment. 

The evidence showed that appellant sold and trans¬ 
ported only a gallon of liquor. At the conclusion of the 
Government's case, appellant moved for a directed 
verdict on the ground that the indictment did not 
charge an offense: that the indictment did not charge 
any degree of crime as required by the Act of January 15, 
1931, etc. (R. 13-14). The Court overruled this motion 
and appellant noted an exception and rested his case. 

The Court did not charge the jury that they could 
find the appellant guilty of any degree of crime, but to 
the contrary* told the jurv that thev would have to find 
the appellant guilty or not guilty of the offense charged 
in the indictment. 

After verdict, appellant moved in arrest of judgment, 
upon substantially the same grounds set forth in the 
motion for a directed verdict. (R. 3-4.) This motion 
was overruled and appellant noted an exception. 
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ASSIGNMENTS OF ERROR 

I 

! 

Now comes the defendant Sam Hurwitz, by his at¬ 
torneys, and assigns for review to the Court of Appeals 
of the District of Columbia on appeal in the above 
entitled cause the following errors committed by! the 
Court : 

1. In overruling the demurrer to the indictment. 

2. In overruling defendant’s motion for a directed 
verdict on all counts of the indictment. 

i 

3. In refusing to allow counsel for defendant to argue 
the question of entrapment to the jury. 

4. In refusing to charge the jury that if they believed 
the defendant had been entrapped he should be acquitted. 

5. In failing to charge the jury in any manner upon 
the question of entrapment. 

6. In overruling the Motion in Arrest of Judgment. 

ARGUMENT 


History of the Act 

Section 91, Title 27 U. S. C., as approved March 2, 
1929, entitled: “An Act to amend the National Prohibi¬ 
tion Act, as amended and supplemented/’ was; as 
follows: 

“Wherever a penalty or penalties are prescribed 
in a criminal prosecution by this title for I the 
illegal manufacture, sale, transportation, impor¬ 
tation, or exportation of intoxicating liquor! as 
defined by Section 4 of this title, the penalty! for 
each such offense shall be a fine not to exceed 
$10,000 or imprisonment not to exceed five 
years, or both; PROVIDED, that it is the infjent 
of Congress that the court, in imposing sentence 
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hereunder, should discriminate between casual 
or slight violations and habitual sales of intoxicat¬ 
ing liquor or attempts to commercialize violations 
of the law.” (Mar. 2, 1929 c. 473, par. 1, 45 
Stat. 1446.) 


Following the enactment of this legislation, there was 
presented to the House of Representatives for enact¬ 
ment as law H. R. 9985. 

The following appears on page 3 of the Report of the 
House Committee on the Judiciary, which accompanied 
the bill: 

“The bill makes a definition of what were 
termed ‘casual' or ‘slight' violations in the so- 
called Jones-Stalker law, increasing penalties 
under the prohibition law." 


H. R. 9985 was approved January 15, 1931, and 
became a part of Sec. 91, Tit. 27, U. S. C., as of that 
date. It is as follows: 


“AN ACT TO AMEND THE ACT EN¬ 
TITLED ‘AN ACT TO AMEND THE NA¬ 
TIONAL PROHIBITION ACT,’ APPROVED 
MARCH 2, 1929. 

“BE IT ENACTED BY THE SENATE 
AND HOUSE OF REPRESENTATIFES OF 
THE UNITED STATES OF AMERICA IN 
CONGRESS ASSEMBLED, That the proviso in 
the first section of the Act entitled ‘An Act to 
amend the National Prohibition Act, as amended 
and supplemented,' approved March 2, 929 

(United States Code, Supplement III, title 27, 
section 91), is hereby amended to read as follows: 


“ ‘Provided, That any person who violates 
the provisions of the National Prohibition 
Act, as amended and supplemented, in any of 
the following ways: (1) by a sale, bv a person not 
engaged in habitual violation of the law, of not 
more than one gallon of liquor as that word is 
defined by section 1 of Title II of said Act; 
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(2) by unlawful making of liquor, as that word 
is defined by said section, in an amount n<jt 
exceeding one gallon, where no other person is 
employed; (3) by assisting in unlawfully making 
or unlawfully transporting of liquor, as abo^e 
defined, as a casual employee only; (4) by un¬ 
lawful transporting of not exceeding one gallqn 
of liquor, as above defined, by a person nbt 
habitually engaged or employed in violation of 
the law, shall for each offense be subject to a 
fine of not to exceed $500 or to be confined in 
jail, without hard labor, not to exceed s\x 
months, or both/ ” 

The Act of January 15, 1931, amended and supple¬ 
mented the Act of March 2, 1929. The later act gave 
us two degrees of violations of the liquor law, a grand 
and a petit offense. 


Effect of Act of January 15, 1931 


Both acts relate to the same subject or object, although 
enacted at different times. The Report of the Judiciar^ 
Committee of the House of Representatives (p. 3) 
clearly states that the later statute is simply a definition 
of what appears in the earlier one. 


In Blake vs. National Banks, 23 Wall. 307 (23 L. Ed. 


119), the court pointed out the provisions of various 
Acts of Congress amending a prior Act and said (p. 319]: 


“Under these circumstances, we are compelled 
to ascertain the legislative intention by a re¬ 
currence to the mode in which the embarrassing 
words were introduced, as shown by the journals 
and records, and by giving such construction tb 
the statute as we believe will carry out the inten¬ 
tions of Congress.” 


i 


i 


i 

i 
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—Ca)— 

Statutes in Pari Materia 

“Statutes which relate to the same thing or to 
the same subject or object are in pari materia, 
although they were enacted at different times. 
The fact that statutes which are otherwise in 
pari materia were considered and enacted by the 
legislative authority at different dates, under 
distinct and varied aspects of the common sub¬ 
jects, does not exclude them from the operation 
of the general rule. Undoubtedly acts are in pari 
materia where they form part of a homogeneous 
whole, of a common system, so as to allow a 
claimant under the later act to contend success- 
fully that it changed the earlier act by construe- 
tion or effected such change because declaratory 
of the meaning of the prior act." 

“Among the statutes that have been held to be 
in pari materia may be mentioned the following: 
. . . statutes relating to the regulation of the 

liquor traffic, such as a general liquor law and a 
local option law which is supplemental to the 
general law; . . 

25 R. C. L. 1067. 

In U. S. vs. Freeman, 3 How. 556,564, the court said: 

“The correct rule of interpretation is, that if 
divers statutes relate to the same thing, they ought 
all to be taken into consideration in construing 
any one of them, and it is an established rule of 

V / 

law, that all acts in pari materia are to be taken 
together, as if they were one law. 

Doug. 30: 

2 Term Rep. 387, 586; 

4 Maule & Selw. 210. 

“If a thing contained in a subsequent statute, 
be within the reason of a former statute, it shall 
be taken to be within the meaning of that statute; 

Lord Raym. 1028; 
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i 

“and if it can be gathered from a subsequent 
statute in pari materia , what meaning the legisla¬ 
ture attached to the words of a former statute, 
they will amount to a legislative declaration of its 
meaning, and will be given the construction of 
the first statute. 

Morris vs. Mellin, 6 Barn. & Cress. 454; j 

7 Barn. <fc Cress. 99. 

“Wherever any words of a statute are doubtful 
or obscure, the intention of the legislature is tcj be 
resorted to, in order to find the meaning of the 
words. 

Wimbish vs. Tailbois, Plowd. 57. 

“A thing which is within the intention of the 
makers of the statute, is as much within the 
statute, as if it were within the letter. 

Zouch vs. Stowell, Plowd. 366. . I 

i 

“. . . Every technical rule, as to the con- 

struction or force of particular terms, must yipld 
to the clear expression of the paramount will: of 
the legislature.” 


In St. vs. Frederickson, 101 Maine 37, (63 Atl. 535, 115 
A. S. R. 295, 8 Ann. Cas. 48, 6 L. R A. [N. S.] 186), the 
question upon which the case turned was whether different 
sections of the liquor law were in pari materia. The 
court, as p. 42 of the opinion, said: 


“Black on Interpretation of Laws, page 6, jin 
discussing this principle, says: ‘The phrase “sta¬ 
tute in pari materia” is applicable to private 
statutes or general laws made at different times, 
and in reference to the same subjects. . . j . 

So, also, all the laws of the state, whenever passed, 
relating to the subject of the regulation of the 
liquor traffic, are in pari materia. . . 




State vs. Hughes, 16 R. I. 403, 16 Atl. Rep. 911, is! a 
case directly in point, and holds that statutes, although 
enacted at different times, if they have a common object 


i 


i 
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and are parts of one system for the punishment of illegal 
selling and keeping of liquors, are to be construed 
together. 

See a'so: 

1 U. S. vs. Freeman, 3 How. (U. S.) 556; 

Linton’s Appeal, 104 Pa. St. 228; 

United Soc. vs. Eagle Bank, 7 Conn. 456; 

State vs. Gerhardt, 145 Ind. 439, 44 N. E. 

469. 

In St. vs. Martin, 230 Mo. 1, (129 S. W. 931, 139 
A. S. R. 628), the court was called upon to construe two 
different sections of the liquor law, one enacted in 1887 
and the other in 1889. The court (p. 16) held that the 
two sections should be construed together, saying: 

“. . . the correct solution of this proposi¬ 

tion and the true intention of the Legislature 
enacting the Local Option Law which is assailed, 
must be sought by a consideration of the legisla¬ 
tion concerning the subject in hand, that is, the 
sale of intoxicating liquors.” 

In Coates vs. Marion County, 96 Or. 334 (189 Pac. 
903), the court, quoting from United Soc. vs. Eagle 
Bank, 7 Conn. 456, 468, Supra, said p. 338: 

“Statutes are in Pari Materia, which relate to 
the same person or thing, or to the same class of 
persons or things. The word ‘PAR' must not 
confounded with the term 'SI Ml LIS.' It is used 
in opposition to it, as in the expression ‘MAGIS 
PARES SUNT QUAM SIMILES.’ intimating 
not likeness merely, but identity. It is a phrase 
applicable to the public statutes or general laws, 
made at different times, and in reference to the 
same subject. 

“All statutes are presumed to be enacted by 
the legislature with full knowledge of the existing 
condition of the law and with reference to it. 
They are therefore to be construed as a part of a 


general and uniform system of jurisprudence^ and 
their meaning and effect is to be determined in 
connection, not only with the common law| and 
the constitution, but also in connection with 
other statutes on the same subject: 30 Cyc. 1146. 

“Statutes which relate to the same thing pr to 
the same subject are in PARI MATERIA, 
altho they were enacted at different times. ,, l 


See also: j 

Packing Co. vs. St., 100 Ohio St. 285, 290, 
126 N. E. 291. # . | 

Com. of Immigration vs. Gottlieb, 265 tF. S. 
310, 312, 44 S. Ct. 52S, 68 L. Ed. 1031. [ 

St. vs. Gerhardt, 145 Ind., 439, 460, et seq, 
44 N. E. 469, 33 L. R. A. 313, wherein different 
liquor laws enacted in different years *vere 
held to be in pari materia. 

P. vs. Gibson, 53 Colo. 231, 237, 125 Pac. 
531, Ann. Cas. 1914 B, 138. 

St. vs. Larrimore, — Del. — 144 Atl. 8(>7. 


In People vs. Cowen, 283 111. 308, 316 (119 Nj. E. 

335), the court said: j 

. . Where two acts IN PARI MATEftlA 
are construed together and one of them contains 
provisions omitted from the other, the omitted 
provisions will be applied in a proceeding upder 
the act not containing such provisions, wherp not 
inconsistent with the purposes of the act. 

Devons vs. Gallatin County, 224 Ill. ^0.” 


See also: St. vs. Kiley, 36 Ind. App. 513, 518 et iseq, 
76 N. E. 184, (construction of liquor law and amend¬ 
ment). 

In Dolan vs. Thomas, 12 Allen (Mass.) 421, i the 
prisoner was indicted for selling liquor under a statute 
imposing the penalty of a certain fine and minimum term 
of imprisonment. In the meantime, the law of Massa- 
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chusetts was changed so that the court could fix the fine 
and term of imprisonment in its discretion. The 
prisoner, by writ of habeas corpus, challenged the 
validity of his commitment on the ground that the later 
act repealed the law under which he was indicted. The 
court overruled this contention, saying (p. 423): 

“. . . When a statute is to be construed in 

reference to or in connection with a previous 
enactment, it is necessary to consider whether 
the two can have full operation and be carried 
into effect harmoniously. If they can, then both 
are to stand. Repeals by implication are not 
favored. It is not at all material, as the counsel 
for the prisoner seems to suppose it to be, that 
the two provisions, when brought together, can¬ 
not be read grammatically. It is the substance 
of the different enactments that is to be regarded, 
in order to ascertain the intent of the legislature 
as^ to their operation and effect." 

-(b)- 

The Act of March 2, 1929, Was Not Repealed by the 

Act of January 15, 1931. 

The Government contended that the penalty pro¬ 
vided by the Act of March 2, 1929, was the penalty to 
be imposed in this case. The basis for such contention 
w’as Sec. 29, Tit. 1, U. S. C., which is as follows: 

f'Repeal of statutes as affecting existing lia¬ 
bilities. The repeal of any statute shall not have 
the effect to release or extinguish any penalty, 
forfeiture, or liability incurred under such statute, 
unless the repealing Act shall so expressly provide, 
and such statute shall be treated as still remaining 
in force for the purpose of sustaining any proper 
action or prosecution for the enforcement of such 
penalty, forfeiture or liability.” 
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It is of the utmost importance to bear in mind; that 
this statute explicitly states that old penalties are to be 
imposed only when the statute creating them has been 
REPEALED. 

Consequently, in the event of (1) an amendment 
which is supplementary, or (2) mitigation of punishment 
for a criminal offense, there is no repeal and Sec. 29, 
Tit. 1, U. S. C., does not become effective. 

In District of Columbia vs. Reuter, 15 App. L). C. 
237, 241, the court had occasion to pass upon the question 
of whether one liquor law repealed an earlier one. j The 

i 

rule as to repeal was stated as follows: 

. . A Statute, in order to have the effect 

of repealing a previous statute, must either pur¬ 
port to do so in terms, or be so clearly inconsistent 
\V*ith it as that both can not stand together. 7 ’ 

i 

In Moore vs. U. S. (C. C. A. Sth Cir.), 85 Fed. 465| the 
Court construed Sec. 29, Tit. 1, U. S. C. Mr. Justice 
Sutherland of the Supreme Court was of counsel fot the 
plaintiff in error. Moore was indicted in a district court 
of the territory of Utah under Section 3 of the Act of 
Congress of July 2, 1890 (26 Stat. 209), which declared 
illegal every combination in restraint of trade or com¬ 
merce in any territory. The indictment was returned 
in 1895. In January, 1896, Utah was admitted ^s a 
State, and thereafter the case was transferred to: the 

i 

Federal Court for the District of Utah, where Moore 
was tried and convicted. 

Mr. Justice Sutherland contended that the case could 

i 

not be tried in the Federal Court because the law j had 
become obsolete when Utah was admitted as a State. 
The Government argued that the case came within the 
provisions of Sec. 29, Tit. 1, U. S. C. (R. S. sec. 13) for 
the reason that the law was a repealed law in the meaning 
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of said section. The court rejected the Government’s 
argument, saying (p. 470): 

“It is clear from the language of the section 
(Sec. 29, Tit. 1, U. S. C.) that it applies only to 
cases where the statute defining an offense has 
been repealed. The Act of July 2nd was not 
repealed by the enabling act, for it yet applies 
to the territories of the United States. It ceased 
to be in force in Utah only because it was super¬ 
seded by the constitution upon the admission of 
the state. 

“Our conclusion is that no power existed by 
law in the Circuit Court for the District of Utah 
which did not appertain to the circuit courts in 
other districts: that the power and jurisdiction 
claimed for the circuit court in this case is a 
peculiar and extraordinary power, and does not 
belong to it regularly by its constitution; that no 
such power has been bestowed upon it by any 
special legislation, and could not, therefore, be 
legally and properly exercised by it. . . . 

The judgment of the circuit court must be re¬ 
versed, and the case remanded to that court, with 
instructions to dismiss the indictment.” 

To same effect: 

Carpenter vs. U. S., 85 Fed. 990; 

Sharp vs. U. S., 85 Fed. 991. 



Amendment 

“The term ‘amendment’ implies such addition 
to or change within the lines of the original in¬ 
strument as will effect an improvement, or better 
carry out the purpose for which it was framed. 
An act is amended when it is in whole or in part 
permitted to remain, and something is added to 
or taken from it, or it is in some way changed or 
altered to make it more complete or perfect, or 
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to fit it the better to accomplish the object or 
purpose for which it was made or some i other 
object or purpose/’ 

25 R. C. L. 904. 


P. vs. Perkins, 56 Colo. 17, 28 (137 Pac. 55), quoting 
Livermore vs. Waite, 102 Cal. 113, 36 Pac. 424, 25 
L. R. A. 512: j 

“ ‘. . . the significance of the term ‘arhend- 

ment’ implies such an addition or change within 
the lines of the original instrument as will effect 
an improvement, or better carry out the purpose 
for which it was framed.’ ” 


Continuing (p. 31): 

“In Falconer vs. Robinson, 46 Ala. 340, ii was 
held that an act is amended when it is in ^hole 
or in part permitted to remain, and something is 
added to or taken from it, or it is in somej way 
changed or altered to make it more complete or 
perfect, or to fit it the better to accomplish the 
object or purpose for which it was made or some 
other object or purpose.” 

i 

In Blair vs. Chicago, 201 U. S. 400, 475: j 

“. . . The rule was thus stated in Farrell vs. 

State, 54 N. J. L. 421: 

“ ‘As a rule of construction, a statute amended 
is to be understood in the same sense exactly 
as if it had read from the beginning as it does 
amended. People vs. Circuit Judge, 37 Michigan, 

287. . . .’” ! 

j 

i 

In Farrell vs. State, 54 N. J. L. 421, supra, the de¬ 
fendant was indicted for attempted carnal knowledge. 
In 1874, the statute covering carnal knowledge sef^ the 
age limit of the female at 14 years. The same act pro¬ 
hibited attempts to commit any of the offenses defined 
in that criminal code. In 1887, the legislature amended 
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the Act of 1874 and fixed the age of the female at 16 
years. The defendant contended that the new Act was 
not an offense under the Code of 1874 and hence an 
indictment for attempt to commit the offense of carnal 
knowledge in 1889 would not lie. The court overruled 
this contention, saying (p. 424): 

'‘The act for punishment of crimes, in the 
revision, is a single act, which purports to cover 
the entire subject, so far as it is intended to be 
regulated by statute. The effect of an amend¬ 
ment of a section of the law is, not to sever it 
from its relation to other sections of the law, 
but to give it operation in its new form as if it 
had been so drawn originally, treating the whole act 
as an harmonious entirety, with its several sec- 
tions and parts mutually acting upon each other. 

“The Act of 1887 is substitutionary: it stands 
in the place of the act of which it is an amend¬ 
ment: and any attempt, after the time when it 
took effect, to commit the offense at which it is 
aimed, is within the operation of the one hundred 

and ninetv-third section of the Crimes Act (the 

»/ ' 

act punishing attempts to commit offenses as 
defined by the Act of 1874).” 

(d)— 

Mitigation of Punishment Is No Repeal 

In Com. vs. Wyman, 12 Cush. (66 Mass.) 237, the 
defendant was indicted for arson. Between the time of 
the offense and the trial, the penalty was changed from 
that of death to life imprisonment. The court held there 
was no repeal and that the new punishment should be 
inflicted, (p. 238): 

“. . . The provision of the Rev. St. c. 126 

Sec. 1, imposing the punishment of death for 
arson, was not in terms repealed by the St. 1852, 
c 259. They are both affirmative; each affixes a 
certain, but different, penalty to the same act. 
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. . . If they (the statutes) are repugnant, the 

former must yield . . . But when there is 

no such repugnancy, there is no such repeal by 
implication.” 

j 

In Wheeler vs. St. 23 Ga. 9, the defendant moved to 
quash an indictment for gaming on the ground that the 
statute governing the same at its commission had; been 
repealed. The court denied the motion, saying (pj. 11): 

. . That Act (of 1S56), however, if 

valid, does not repeal the former Act; it; only 
changes the punishment.” j 

i 

i 

i 

To same effect: j 

Dolan rs. Thomas, 94 Mass. 421, 423]: 

Bauer vs. St. 99 Neb. 747, 754, 157 N. W. 

968, 970; 

P. vs. Schoenberg, 161 Mich. 88, 125 Ns. W. 

779. 


Even where there is a statute with a general saving 
clause similar to Sec. 29, Tit. 1, U. S. C., an act providing 
for mitigation of punishment does not repeal a criminal 
statute. 

St. vs. Tippens, 91 W. Va. 504, 506, 113 S. E. 
751: 

St. vs. Sanney 91 W. Va. 477, 480, 113 S. E. 
762; 

In re Schneck 78 Kan. 207, 96 Pac. 43; 

In re Stewart, 78 Kan. 885, 96 Pac. 45; 

Cook vs. St. 71 Tex. Crim. Rep. 532, 537, 
160 S. W. 465. 1 


Sec. 91, Tit. 27, U. S. C. (45 Stat. 1446), originally 
provided: 

“that it is the intent of Congress that j the 
court, in imposing sentence hereunder, should 
discriminate between casual or slight violations 
and habitual sales of intoxicating liquor; or 
attempts to commercialize violations of the law.” 


i 
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This was a direction to the court to use its discretion 
in imposing either fine or imprisonment. 

The amendment of this section on January 15, 1931, 
simply defined slight or casual violations and prescribed 
a certain penalty for the same. 

In Dolan vs. Thomas, 94 Mass. 421, 423, the court 
held that a statute imposing the penalty of a certain 
fine and minimum term of imprisonment for violations 
of the liquor law was not repealed by the enactment of a 
subsequent statute providing that on conviction of the 
same offense the court, in its discretion, could impose the 
penalty of fine or imprisonment. 

If the decision of that case is good law, then the con¬ 
verse thereof must be true. In the case at bar, the later 
statute took away the discretion of the court and fixed a 
certain fine and imprisonment for slight or casual 
offenders. 

It follows that the Act of Jan. 15, 1931, did not repeal 
Sec. 91, Tit. 27, U. S. C., 45 Stat. 1446. 

The case of Dolan vs. Thomas, supra, is followed in 
Murphy vs. Com., 172 Mass. 264, 269. 

In P. rs. Van Bever, 248 Ill. 136, 139, the law had 
previously provided for imprisonment in one place; the 
act under which defendant was tried left the place of 
imprisonment to the discretion of the judge. The 
court held that the judge could determine the place of 
imprisonment since the later act did not repeal the old 
law, but only modified it “to the extent that it is dis¬ 
cretionary with the trial court, . . . .” 

In State vs. Wish, 15 Neb. 448, the defendant was 
indicted in April, 1883, for larceny of a horse in March, 
1S83. After the indictment was returned, the defendant 
contended that the law for the punishment of horse 
stealing was repealed without a saving clause. The only 
difference in the statutes was that maximum imprison¬ 
ment was reduced from fifteen years to ten years, and 
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the minimum from three years to one. The court held 
that there was no repeal of the old law, saying (p. 450): 

“The repealing act re-enacts the provisions of 
the old statute in its very language in all respects, 
except in reducing the imprisonment. We hold, 
therefore, that where the re-enactment is in| the 
words of the old statute, and was evidently in¬ 
tended to continue in force the uninterrupted 
operation of such statute, that the new act or 
amendment is a mere continuation of the former 
act, and is not in a proper sense a repeal, j 

State vs. McCall, 9 Neb. 203; j 

Fullerton rs. Spring, 3 Wis. 671; 


Wright rs. Oakley, 5 Met. 406. 


r> 


-(e)- j 

I 

The Sentence Was Void j 

j 

The court could not impose sentence in excess! of 
imprisonment for six months, the maximum penajlty 
as provided by the Act of Jan. 15, 1931. j 

In Com. vs. Wyman—66 Mass. (12 Cush) 237, 239, 
the defendant was charged with arson. Between the 
time of the commission of the offense and the time! of 
trial the penalty of life imprisonment was substituted 
for the penalty of death. The court held that life 
imprisonment was the proper punishment, since the 
statute mitigated the punishment and the same wks, 
therefore, not ex post facto. 

This case was followed in: 

i 

Ex Parte Perovich, 9 F. (2d) 124; j 

Brown’s Case, 152 Mass. 1, 3; 

Murphy vs. Com., 172 Mass. 264, 269 (decided 
when Mr. Justice Holmes was on the bench in 

s-); i 

P. vs. Hayes, 140 N. Y. 484, 493. I 
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In Com. vs. McKenney, 14 Gray (88 Mass.) 1, 3, the 
court said: 

“Another ground was taken in arrest of judg¬ 
ment, which also appears in some other cases, that 
since the acts charged as criminal were done, the 
punishment for being a common seller (of liquor) 
has been changed and diminished . . . But 

we think . . . because a diminution of the 

punishment, after the act done and before con¬ 
viction, does not prevent a judgment for the 
milder punishment. 

Com vs. Wyman, 12 Cush. (66 Mass.) 237.” 


This case was followed in: 


Com. vs. Tucker, 189 Mass. 457, 490, 491; 
Com. vs. Ibrahim, 184 Mass. 255, 257; 

Davis vs. Utah Territory, 151 U. S. 262, 269. 


To same effect: 

Com. vs. Gardner, 11 Gray (77 Mass.) 438, 
445. 


In Veal vs. St., 8 Tex. App. 474, 478, at the time of 
the commission of the offense of aggravated assault on a 
female, and also when the indictment therefor was 
returned, the punishment for the offense was a fine not 
less than $100 nor more than $1000, with power in the 
jury to assess imprisonment not exceeding two years. 
Before trial the punishment was changed to a fine of 
not less than $25 nor more than $1000, or by imprison¬ 
ment in the countv jail not less than one month nor 
more than two years. The court held that the new 
statute was to be enforced. 

To same effect : 

Perez vs. St., 8 Tex. App. 610, 611 (assault, 
fine reduced by statute after offense committed). 
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In Malloy vs. So. Car. 237 U. S. 180, (35 S. Ct.|507, 
59 L. Ed. 905), it appears that under the South Carolina 
law at the time of the commission of the offense of 
murder, the punishment therefor was by hanging. 
Before the trial, the legislature changed the punishment 
to electrocution. The court held the law was not ex post 
facto and proper punishment was that prescribed by the 
later statute. 

To same effect: 

Hicks vs. St., 150 Ind. 293, 294, 50 N. E.27; 
Dinckerlocker vs. Marsh, 75 Ind. 548, 551;! 
Sage vs. St., 127 Ind. 15, 19, 26 N. E. 667; j 
Dolan vs. Thomas, 94 Mass. (12 Allen) 421, 424; 
Com. vs. Mott, 38 Mass. (21 Pick.) 492; 

Hair vs. St., 16 Neb. 601, 602, 21 N. W. 464; 
St. vs. Kent, 65 N. C. 311, 312; j 

Mclnturf vs. St., 20 Tex. App. 335, 353; j 
St. vs. Johnson, 81 Mo. 60, 61; 

Turner vs. St., 40 Ala. 21, 29; | 

Ex Parte Larkin, 1 Okl. 53, 58, 25 Pac. 745, 
11 L. R. A. 481; j 

In re Tyson, 13 Colo. 482, 486, 22 Pac. 810, 
6 L. R. A. 472; j 

McGuire vs. St., 76 Miss. 504, 514; 25 So. 495; 
Clarke vs. St., 23 Miss. 261, 263; j 

Rich vs. Flanders, 39 N. H. 304, 313; 

Com. vs. Kalck, 239 Pa. 533, 540 et seq., 87 
Atl. 61; 

Wood Com., 136 Va. 7S2, 784, 118 S. E. 102; 

Gilreath vs. Corn., 136 Va. 709, 714, 118 S. E. 

100 ; 

Kilgore vs. Com., 139 Va. 581, 584, 123 S. E. 
534. I 

-(f)- I 

Act of January 15, 1931, Not Ex Post Facto j 

. . But I do not consider any law ex post 

facto, within the prohibition (of the constitu- 
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tion), that mollifies the rigor of the criminal 
law; ... 

Calder vs. Bull 3 Dali. (U. S.) 386, 391. 


This last case was followed in Malloy vs. So. Car. 
237 U. S. 180, 183. 

In People vs. Hayes, 140 X. Y. 484, 490-1, 35 X. E. 
951, the alleged perjury was committed in 1891; there¬ 
after, and before trial, the penalty therefor was lessened. 
Held not to be ex post facto. 

See also: 

People vs. Jennings, 236 X. Y. S. 161, 165; 

P. vs. Warden of X. Y. Co. Pen., 174 X. Y. S. 
823, 824, 186 App. Div. 730 


St. vs. Williams, 2 Rich. L. (S. C.) 418, 422-3, the 
defendant appealed from a conviction of uttering a 
forged instrument, the punishment for which was 
death. Pending appeal, the statute was modified, fixing 
the punishment at imprisonment. The court hold that 
the mitigated punishment would have to be given. 



No Repeal by Statute Changing Degree of Crime 

In Keene vs. St., 3 Pinney (Wis) 99, the indictment 
charged manslaughter. Before trial, the statute was 
changed so as to prescribe four different degrees of man¬ 
slaughter, whereas there had been but one. The new 
punishments were different from that prescribed in the 
old statute. The defendant insisted that lie be found 
guilty of manslaughter in the 1st degree or not guilty. 
The court denied the contention and instructed the jury 
that thev could find defendant guiltv of any one of the 
four degrees of the crime. Defendant was found guilty 
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of the lowest degree and appealed. The law of Wisconsin 
respecting repeals was cited at page 104 of the opinion: 

“Sec. 4. No prosecution for any oflfens^, or 
the recovery of any penalty or forfeiture, pending 
at the time any statutory provision shall be 
repealed, shall be affected by such repeal;; but 
the same shall proceed in all respects as if such 
provision had not been repealed, except tha^ all 
such proceedings had after the time when; the 
said revised statutes shall take effect shalj be 
conducted according to the provisions of the 
said statutes, and shall be in all respects subject 
to said provisions.” ’ j 

i 

The indictment did not charge the degree of ! the 
crime, and of this the court at page 105 of the opinion 
said: 

“The revised statutes did not create ipan- 
slaughter a crime; it existed as such before; jnor 
did it change the mode of punishment except in 
one state of case, where it reduced the punishment 
from one year’s imprisonment in the state prison 
to a few months imprisonment in the county jjail, 
or to a mere fine ‘not exceeding one thousand 
dollars.’ This is clearly a mitigation of punish¬ 
ment. True, the revised statutes arrange the 
crime of manslaughter into degrees; but tjhis 
amounts to nothing more than giving the jdry 
an additional duty, and relieving the court frbm 
a duty that before devolved upon it. The gride 
is to be gathered from the facts of the case can¬ 
vassed by the jury. 

“But it is contended that the prisoner had a 
right to the clemency of the judge, but is nbw 
thrown upon the sympathy of the jury. If this 
reasoning be carried out, we permit the accused 
to say: ‘When I committed the act you complain 
of, had I been tried, Judge A. would have pre¬ 
sided over my trial, and I now claim, as a legal 
right, to be tried by him instead of this Judge B. 


j 
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for certainly I would receive a more lenient trial 
by him than by Judge B.’ 

“Conviction affirmed.” 


In Com. rs. Gardner, 11 Gray (77 Mass.) 438, the 
defendant was charged with murder. Before trial the 
offense of murder was divided into two degrees by Act 
of the Legislature; 1st degree murder was punishable 
by death, as previously; 2nd degree was punishable by 
life imprisonment, a mitigation of the former punish¬ 
ment. At the trial the defendant contended that the 
statute in force when the crime was committed was 

j 

repealed and since there was no saving clause in the new 
law, there could be no prosecution for the offense. The 
court, through Chief Justice Shaw, held that there was 
no repeal of the law (p. 447): 

“It is argued on the authority of Common¬ 
wealth rs. Kimball, 21 Pick. 373, that when the 
penalty of the law is changed, the former law is 
repealed by implication. But that is to be taken 
with all the limitations of that case: where the 
penalty is changed and the mode of prosecution 
is changed: where it appears from the whole 
statute that the legislature intended to revise 
the whole subject. But this statute does not 
revise or change the whole subject. We have 
held, that where a law uses the same words as an 
old law, the second is declaratory, and not 
repugnant, and the party may still be punished 
for an offense alleged to have been committed 
prior to the passage of the last act. 

“As there is no change in the form of prosecu¬ 
tion, there is no change in the jurisdiction. The 
effect of the statute is not to punish acts not 
before punishable, but to mitigate the punish¬ 
ment. 


In St. rs. Cooler, 30 S. C. 105 (S S. E. 602), the de¬ 
fendant was indicted in September, 1887. The law then 
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in effect provided punishment by imprisonment at hard 
labor for one year. In December, 1S87, this law was 
changed whereby punishment was fixed at imprison¬ 
ment in the county jail for not more than thirty dayjs or 
by fine of not more than SI00. The trial was had in 
February, 1S8S. After conviction, the defendant filed 
a motion in arrest of judgment. The Supreme Cdurt 
held (p. Ill of the opinion) that the new punishment 
should be imposed because such punishment was in miti¬ 
gation of that provided in the old law. 

In Ex Parte Larkin, 1 Okla. 53, 25 Pac. 745, j 11 
L. R. A. 418, the court held that should it happen that 
between a severer statute, during whose operation j an 
offense was committed, and a milder statute which Was 
in operation at the time of the trial, a third statute was 
intermediately in force, milder than either, the lalst- 
named statute is not to be taken into consideration, the 
dominant statute being that which was in force at the 
time of the trial. 

—(b)— ! 


Text Books j 

i 

III Wharton Grim. Pro. (10th ed.) Sec. 1891—rp. 

23221 . I 

“. . . a statute imposing an increase jof 

punishment does not apply to crimes committed 
before its passage. It is otherwise in respect to 
statutes lessening the penalty, which may be 
applied to prior offenses. | 

Com. vs. Wyman, GO Mass. (12 Cush.) 237; 

Veal vs. St., 8 Tex. App. 474; 

Perez vs. St., 8 Tex. App. G10.” j 


i 

I Wharton Cr. L. (Kerr, 11th ed.) p. 55: j 

i 

“. . . changes in a punishment subsequent 

to the commission of an offense not consisting in a 
lessening of the prior penalty or some severable 
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portion thereof have no application to such an 
offense. It is otherwise with statutes mitigating 
the prior penalty, which statutes are not un¬ 
constitutional in respect to acts committed prior 
to their passage. 

‘"Where the punishments are capable of actual 
measurement, a milder recent statute in force at 
the time of the trial supersedes, so far as concerns 
the penalty, a prior statute under which the 
offense was committed/’ 


Bish. Stat. Cr. (2d ed.) sec. 185, p. 174: 

“A statute dividing an offense—as for example, 
the homicide of murder or manslaughter—into 
degrees, and ordaining new punishments, yet not 
making the punishment for any degree higher 
th^n was provided for the offense by the prior 
law, may be applied to acts already committed, 
and to indictments, if adequate in form under 
the new law, already pending. The continuity of 
the law of the punishment is not broken; or, if it 
was, this circumstance would not in principle work 
a difference. 7 ' 


I Bish. New Crim. Pro. (3d ed.) Sec. SI: 

“The rule, which our jurisprudence has adopted 
from natural reason and justice, is that with 
which we began; namely, that the indictment 
must allege every fact and modification of fact 
legallv essential to the punishment to be in¬ 
flicted. 

“This doctrine pervades the entire adjudged 
law of criminal procedure. It is made apparent, 
not alone by a single case, but by all the cases; 
as— 

“Sec. 82—An assault,—being punishable in a 
particular way, if a statute enhances the punish¬ 
ment when a specified fact attends it, the greater 
punishment cannot be awarded unless the indict¬ 
ment charges such aggravating fact.’ 7 
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i 


II Bish. New Crim. Proc. (3d ed.) Sec. 540: 

“2. The rule is, that whenever, the punish¬ 
ment or the extent of it depends on the value of a 
thing in allegation, such value must be averred 
and proved; . . . 

i 

i 

See also: j 

II Id. Sec. 488 b. 2. j 

Arson—value, II Id. Sec. 540 (3); III Id- 
Sec. 48; | 

Assault—III Id. Sec. 63 (2); | 

Homicide—I Id. Sec. 102; j 

Malicious Mischief—II Id. SecT540 (4);! 

Larceny—11 Id. Sec. 541; 

False Pretenses—III Sec. 177. 


The Indictment Was Void Because It Did Not Charge 

Any Degree of Crime 

-(a)- | 

! 

Text Books 

I Bish. New Cr. Proc. (3d ed.), Sec. 84: j 

“. . . The court, in adjudging the punish¬ 
ment . . . can take into its consideration 

nothing except what is specifically charged.” j 

I 

i 

Ibid Sec 83: 

| 

“Burglary is a felony; it was anciently punish¬ 
able by death, but entitled to the benefit of clergy. 
Thereupon, various statutes regulating the pun¬ 
ishment were enacted; then, we read in Russell 
on Crimes, ‘The 7 <$z 8 Geo. 4, c. 29, made if a 
capital offense in England, and the 9 Geo. j 4, 
c. 55 in Ireland. But the 1 Viet. c. 86, repealsjso 
much of the 7 & 8 Geo. 4, c. 29 and 9 Geo.j 4, 
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c. 55, “as relates to the PUNISHMENT of any 
person convicted of burglary;’ and by Sec. 2. 
enacts that “whosoever shall burglariously break 
and enter into any dwelling-house, and shall 
assault with intent to murder any person being 
therein, or shall stab, cut, wound, beat or strike 
any such person, shall be guilty of felony, and 
being convicted thereof, shall suffer death.” 
By Sec. 3, “Whosoever shall be convicted of the 
crime of burglary shall be liable, at the discretion 
of the court, to be transported beyond the seas 
for the term of the natural life of such offender, 
or for anv term not less than ten years, or to be 
imprisoned for any term not exceeding three 
years.” Here, the reader perceives, is a statute 
which, in terms, concerns merely the “punish¬ 
ment” of burglary. To regulate that, it divides 
the offense into two degrees; the lower degree, 
consisting of common burglary, or burglary as 
it'was known before: and the higher or capital 
degree, consisting of this same common burglary 
aggravated by certain acts or a certain intent.’ 
We read on: “In an indictment on Sec. 2 (for the 
aggravated or first degree of burglary,) it is neces¬ 
sary to allege the person who was struck; and if 
the proof do not support the allegation, the 
prisoner must be acquitted of the offense in Sec. 2 
but may be convicted of a simple burglary.” 


Ibid II Sec. 540 (3): 

“ARSON— ... if a statute adds to pun¬ 

ishment a fine equal in value to the property 
burned, it must be alleged as a guide to the court 
in its sentence.” 


Ill Id. Sec. 177: 

“FALSE PRETENSES—where the punish¬ 
ment . . . depends in any degree on value 

of the thing obtained, it must be set out. S. vs. 
Ladd, 32 N. H. 110.” 
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i 

i 


So also: 

HOMICIDE—III Bish. New Crim. Pro.! Secs. 
573, 580. 

RECEIVING STOLEN GOODS—III Ibid 
Sec. 985. 

I 

| 

II Bish. New Crim. Proc. Sec. 597: 

“If a new punishment is by statute provided 
for a common law offense, which it neither 
changes nor enlarges, an indictment framed! upon 
the common law will be good. But— 

“Sec. 598—In special circumstances,—as, where 
the statute provides a new punishment for a 
common law crime, not generally, but when 
attended by defined aggravations,—the indict¬ 
ment, whether drawn at common law or oh the 
statute, must depart so far from the form before 
in use as to specify the aggravations; . . j. .” 

•i 

t 

2R. C. L. 511: j 

“. . . Ordinarily it is not an element of the 

crime of arson that the property burned ! shall 
have any particular value and therefore no 
allegation concerning value is necessary; but if a 
statute makes value an element of the crinie, it 
must be alleged.” 

i 

2 R. C. L. 512: j 

“In those jurisdictions having statutes which 
divide arson into different degrees according to 
the circumstances under which the crime is 
committed, and provide punishments of greater 
or less severity for the different degrees, thej dis¬ 
tinguishing circumstances of the particular degree 
for which the punishment is to be inflicted ljnust 
be alleged in the indictment, . . .” 

i 

14 R. C. L. 188: 

“. . . Where there are different degrees of 

the same offense and the statute prescribesi the 
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form of the indictment, an indictment following 
the statutory form is sufficient without regard to 
the degree, but where a statute makes a difference 
between a felony and a misdemeanor dependent 
upon the value of the property destroyed, the 
value must be alleged/' 

31 C. J. 734: 

“The indictment should as a rule set out ail 
the facts which in law may influence the punish¬ 
ment. In charging those offenses which become 
offenses of greater degree or subject to a greater 
punishment by reason of having been committed 
under aggravated circumstances or with par¬ 
ticular intent, it is necessary first to charge the 
minor offense with its appropriate description, 
and then allege the matter of aggravation/’ 

20 C. J. 464: 


“. . . Where the defendant is charged with 

embezzling money, and the amount thereof 
determines whether the offense is a felony or mis- 
demeanor, the amount must be stated.” 

—Cb)— 

Cases 

Arson : 

In Clark vs. P., 1 Scam. 117, the defendant was 
charged with arson, but the indictment did not allege 
the value of the building. The defendant was convicted 
and appealed. Whereupon, the case was reversed and 
the defendant discharged. The court said (p. 120): 

“The next inquiry is whether the court erred 
in overruling the motion to quash the indictment, 
and in afterwards rendering judgment upon the 
verdict of the jury. 

“The indictment does not allege the value of 
the building charged to have been burned. This 


I 


would probably be unnecessary at common law, 
as a fine formed no part of the punishment for 
the offense. The statute, however, under which 
the indictment is found, has changed the common 
law in this respect ; a fine equal to the value of the 
property burned, is imposed as a part iof the 
punishment for the offense. The indictment, 
then, should have charged the value of the 
property destroyed, otherwise it could not pro¬ 
perly have been inquired into by the jury. • It 
w T ould form no part of the issue which they were 
sworn to try. In this respect, then, the indict¬ 
ment is defective; and the court erred ip over¬ 
ruling the motion to quash it, and in reridering 
judgment upon the verdict of the jury.”! 

In Ritchey vs. St., 7 Blackf. (Ind.) 1G8, the defendant 
was indicted in two counts, for arson. Neither charged 
the value of the property. The defendant was convicted 
and filed a motion in arrest of judgment. The| court 
reversed the case and held the indictment to be fatally 
defective because the statute provided that thje fine 
should be double the value of the property burped. 

Larceny: 

In Sheppard vs. St., 42 Ala. 531, the indictment 
charged the defendant with larceny of ten bushels of 
wheat. Defendant was convicted of petit larceny. 
The court, at page 532 of the opinion, in reversing the 
case, said: 

“. . . There is no averment of the value of 

the thing alleged to have been stolen. This is 
fatal. 

i 

Wilson vs. St., 1 Port. 116; j 

St. vs. Garner, 8 Port. 447; 

Wharton’s Crim. L.” 

In Davis vs. St., 40 Ga. 229, 231, the court said: | 

i 

“The defendants were indicted for the offense 
of simple larceny, and charged with having Wrong- 


i 


i 
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fully and fraudulently taken and carried away a 
certain ‘white hog/ without alleging the hog to 
have been of ANY VALUE. After verdict of 
guilty, a motion was made to arrest the judgment 
on the ground that the hog was not alleged in the 
indictment to have been of anv value, which 
motion was overruled. By the common law, at 
the time of our statute adopting it, the VALUE of 
the property, in an indictment for simple larceny, 
was required to be alleged and proved in the 
trial. ‘Where personal chattels are the subject 
of an offense, as in larceny, thev must be de- 
scribed specifically by the names usually ap¬ 
propriated to them, and the number and VALUE 
of each species or particular kind of goods stated/ 
Archibald's Criminal Pleading 22. 

“On the trial for larceny, evidence must be 
given that the thing stolen is of SOME value: 

Roscoe’s Criminal Evidence, 512. 

“This principle of the common law is still of force 
in this State, and the failure to allege in the in¬ 
dictment the value of the property charged to 
have been stolen, is a good ground for arresting 
the judgment after verdict. 

“Lbt the judgment of the court below be 
reversed/’ 

In St. vs. Pedigo, 71 Mo. 443, the defendants were 
indicted on November 5, 1879, for stealing a hog, the 
value thereof not being alleged. The statute of Missouri 
(1 W. S. 456, Sec. 25) had formerly provided that stealing 
a hog was grand larceny, irrespective of value. On the 
day the offense was alleged to have been committed, the 
new statute (R. 5. 1879, p. 229, Sec. 1307) went into 
effect and this provided that the stealing of a hog of the 
value of $30 or more was grand larceny and was punish¬ 
able by imprisonment in the penitentiary, while petit 
larceny, the stealing of anything of less than 830 in 
value, was punishable by imprisonment in the county 
j ail. 
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The defendants were convicted of Grand Larceny 
and appealed. The case was reversed, the court isaying 
(p. 444): | 

“. . . In cases where the degree of punish¬ 

ment depends in any measure upon the vilue of 
the thing stolen, the indictment must stnte its 
value. As, for instance, where there are two 
degrees of larceny, grand and petit, distinguish¬ 
able by the value of the property stolen.! The 
value in such instances is material to the punish¬ 
ment and must be set out in the indictment. 

2 Bishop Grim. Prac. Sec. 676. 

“. . . It is thus apparent that this case 

falls fully within the rule stated by Mr. Bishop, 
and the necessity of stating the value of the 
animal stolen becomes obvious. As the cash now 
stands, the defendants have been indicted for 
stealing a hog, which act, under the statute of the 
date of its alleged commission, was neither grand 
nor petit larceny, so that it follows that the verdict 
finds the defendants guilty of a crime with which 
the indictment does not charge them, and that 
thev have been sentenced in accordance with the 

i 

VERDICT but not the indictment. Judgment 
reversed and defendants discharged. All concur.” 

In Howell vs. P., 2 Hill (X. Y.) 281, the defendant was 
indicted for stealing several loads of manure, the jvalue 
thereof not being stated. He was convicted and ap¬ 
pealed; the court reversing the case said: 

“The conviction was erroneous and must be 
reversed. ... If the charge intended was 
that of petit larceny, the VALUE OF THE 
PROPERTY taken ought to have been stated. 

Powers vs. People, 4 Johns Rep. 292.” i 
In Sheppard vs. St., 1 Tex. App. 522, 525, the case was 

reversed, the court saying: ; 

“There is no value of the bridle and nuirtin- 
gales, alleged to have been stolen, given iii the 


i 
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indictment. The indictment is not a good one 
for theft against the defendant.” 

So also, in Pittman rs. St., 14 Tex. App. 576, the in¬ 
formation failed to allege the value of a hog which it was 
charged was stolen. The court said (p. 57S): 

“Among the several exceptions to the informa¬ 
tion and affidavit there is one which, in our 
opinion, is well taken, and this reaches only to the 
information. There is no allegation in the infor¬ 
mation of the value of the hog charged to have 
been stolen. Whenever the value of the stolen 
article affects the penalty for the offense, such 
value must be alleged and proved. 

(Sheppard rs. St., 1 Tex. Ct. App. 522; 

Meyers rs. St., 4 Tex. Ct. App. 121; 

Simpson rs. St., 10 Tex. Ct. App. 6S1.) 

In this case it depends upon the value of the 
property stolen whether the theft is a felony or 
misdemeanor, and this question can only be 
determined and the punishment of the offender 
regulated by allegation and proof of such value. 
(’Penal Code, Art. 74S.)” 

To same effect: 

People rs. Ibey (1923), 201 N. Y. S. 222, 224. 

In Merwin rs. People, 26 Mich. 29S, the failure to 
allege value in a larceny indictment was held to be fatal. 

The court, at page 305 of the opinion, said that this 
defect was a substantial one, and not a formal one as 
under the Michigan Statute (Comp. L. 1857, Sec. 6055) 
which had to be taken advantage of by demurrer or 
motion to quash. The case was reversed because no 
conviction could be had upon the information (p. 306) 
and the prisoner discharged. 

To same effect: 

St. rs. Goodrich, 46 N. H. 186. 
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In Com. vs. Smith, et al, 1 Mass. 245, the defendants 
were indicted for burglary and larceny. They pleaded 
not guilty, were acquitted of burglary and convicted of 
petit larceny. Defendants moved in arrest of judgment, 
on the ground that the VALUE of the money stoleri was 
not alleged in the indictment. This the court sustained. 

See also: 

2 Hawk. P. C. Ch. 25. Sec. 75. 

i 

In Ex Parte Taylor, 49 Nev. 110 (1925), the defendant 
was convicted of larceny under an information \^’hich 
failed to allege value. He moved in arrest and; the 
motion was denied. Defendant was committed j and 
tiled a petition for habeas corpus. The court ordered 
the discharge because the information was void inithat 
it did not allege the stolen goods to be of the value of 
more (grand larceny) or less (petit larceny) than $50. 
The court said (p. 114): 

“It is urged that the law is more liberal ini sus¬ 
taining pleadings in criminal cases after judg¬ 
ment than if the pleading had been attacked by 
demurrer before judgment. This is true, j but 
where, as in this case, the petition shows a Want 
of jurisdiction in the court to render the judg¬ 
ment, the petitioner will be discharged on habeas 


corpus. 




In P. vs. Purcell, 2(59 Ill. 4(57, 471, the court held lj)oth 
counts of an indictment for attempt to commit larceny 
were fatally defective because the attempted stealing 
of more than $15 was a felony, and of less, a misde¬ 
meanor. The court said: 

“. . . The value of the property attempted 

to be stolen therefore becomes material in otder 
to determine the crime committed and ; the 
punishment to be inflicted. In order to charge 
one with an attempt to commit petit larceny it is 
necessary to allege in the indictment, and prqve, 
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that the property attempted to be stolen was of 
the value of $15 or less, and in order to charge 
one with an attempt to commit grand larceny it 
is necessary to allege, and prove, that the value 
of the property attempted to be stolen was more 
than $15; . . 

“As both counts of the indictment are fatally 
defective, the motion in arrest of judgment 
should have been sustained." 


To same effect: 


Brvan vs. S. (11 Okl. C. 180) 144 Pac. 392, 
394, (2). 


In St. vs. Thomas (1927) 12(5 Maine 1(53 (136 Atl. 726), 

the indictment charged larceny of “sundry gold, silver, 

nickel and copper coins, national bank bills, United 

States Treasury Notes and Certificates and Federal 

* 

Reserve Notes, checks, bills of exchange and other 
security for money and things of great value, all of the 
aggregate value of one thousand dollars.” 

The court there held the indictment fatally defective, 
saying (p 166): 

“And entirely aside from the matter of descrip¬ 
tion, a definite allegation is necessary, in this 
State, as a matter of determining the degree of 
offense charged. Value may not be proved as 
alleged, but the allegation must appear. 

“An indictment for larceny in which several 
articles are properly described and the aggregate 
value of the articles stated, may be good. An 
indictment in which any one article is properly 
described and the value of that article stated, 
may be good. An indictment good in part and 
bad in part will stand against the attack of a 
general demurrer, provided that the good and 
bad can be separated. An indefinite description 
of property may be sufficient if the indictment 
states the reason for the lack of particularity. 
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“But an indictment must contain a sufficient 
description of at least one article of property to 
satisfy the rules above stated, and the allegation 
of value must definitely relate to the article or 
articles so described. 

“This indictment does not measure up to these 
requirements. 

“Exceptions sustained.” 


Embezzlement: 


In Hogoboom vs. St. (Jan., 1931) 120 Neb. 525 1(234 
X. W. 422), the defendant was tried upon an information 
charging embezzlement over a period of time from 
January 1, 1925, to April 19, 1928. The court (p. 530) 
held that the statute of limitations had run as to! the 
items before December 6, 1926, and that since j the 
amount embezzled between December 6, 1926, land 
April 19, 1928, was not alleged, there could be no valid 
conviction. I 

In Kentucky, the embezzlement statute (Ken. Stat. 
Sec. 1358 a) provided that embezzlement of more than 
$20 was to be punished by confinement in the pen¬ 
itentiary for not less than one and not more than five 
years, and embezzlement of a less sum was to be punished 
by confinement in the county jail for not less than one 
nor more than twelve months. 

In Jarvis vs. Com. (Nov., 1929), 231 Ky. 505 (21 S.jW. 
(2d) 82S), the indictment for embezzlement alleged 
onlv that “money of value” was taken, but failed! to 
allege what the value was in dollars and cents. Pe- 
fendant was sentenced for larceny of property of the 
value of more than $20. The court reversed the con¬ 
viction, and quoting from Hewitt vs. Com., 216 Ky. 72, 
2S7 S. W. 223, 224, said (p. 507): j 

“. . . To illustrate: If an indictment for 

grand larceny fails to state that the goods stolen 
were of the value of $20 or more, a conviction for 


! 

i 
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grand larceny cannot be sustained, although the 
proof on the trial might show this fact.” 

To same effect: 

Henderson vs. St. (24 Ga. App. 353), 100 
S E. 731. 


In St. vs. Fischer (1923), 297 Mo. 164 (249 S. W. 46), 
an information filed against the defendant charging 
embezzlement of “certain money, goods, rights of action, 
checks and personal property of the amount and value 
of $380.25." The value of each item was not given. 
The court reversed the case, saying (p. 173): 


“In this case the value is of the essence of the 
offense because property alleged to have been 
embezzled must have been of the value of thirty 
dollars of more in order to constitute a felonv. 
If the information correctly charged the embezzle¬ 
ment of other articles than money, the aggregate 
value of all the articles enumerated would have 
been sufficient. 


St. vs. Dudley, 245 Mo. 1 c. 183; 

St. vs. Blackberger, 247 Mo. 1 c. 606. 


Here, however, no article except money is suf¬ 
ficiently described, as the State concedes, and 
the value of the monev alone is not stated. It is 
impossible to say whether from the statement in 
the information how much monev was taken and 
how much of the $380 value, attached to all the 
articles, should be applied to the articles which 
are not correctly described, and how much to the 
monev." 


To same effect : 

! P. rs. Cohen, 8 Cal. 42, 44. 

In Grant vs. St., 35 Fla. 5S1 (17 So. 225), the defendant 
was indicted for converting to his own use the “proceeds” 
of the sale of certain described lumber. He was con - 
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victed and moved in arrest of judgment. The motion was 
overruled and defendant appealed. The court, at page 

0 S 6 of the opinion, said: • 

! 

. . The value of the property should 

be stated in order to ascertain the penalty proper 
to be inflicted. We have two grades of larceny, 
as regulated by the value of the property stolen, 
of which the Circuit Court has jurisdiction, and 
for which different degrees of punishment arc 
provided. . . . 

‘‘For the reasons stated, the judgment cj>f the 
Circuit Court is reversed, with directions to 
dismiss the proceedings aginst the plaintiff in 
error, and discharge him from custody/’ i 


Violation of Banking Laws: 

In Brown vs. P., 173 Ill. 34, the indictment charged a 
fraudulent receipt of a bank deposit, but failed to allege 
the value thereof. The defendant was convicted, and on 
appeal was ordered discharged becuase of the failujre to 
allege value. The court, at page 36 of the opinion, jsaid: 

“In indictments for larceny or for embezzle¬ 
ment constituting larceny under the statute and 
punished as such, it is necessary, as counsel for 
the People concede, to allege and prove! the 
value of the property, but they insist that! this 
indictment is for a statutory offense; that the 
value of the property does not affect either the 
character or mode of punishment, and that lit is 
sufficient to state the offense in the language of 
the statute creating it. It will be noticed, how¬ 
ever, that the statute contemplates that | the 
thing embezzled shall be a thing of value. jThe 
language is: j 

“ ‘That if any banker . . . shall receive/ 

under the circumstances mentioned, ‘any moinev, 
check, draft, bill of exchange, stocks, bonds, or 
other valuable thing which is transferable; by 
deliverv, ... he shall be fined in a sum 
double the amount of the sum so embezzled, 


i 
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. . . and in addition thereto may be im¬ 

prisoned/ etc. 

“While it cannot be said that the character or 
mode of punishment is determined by the value 
of the property embezzled (Meadowcroft vs. 
P. 163, Ill. 56), the extent of the punishment, so 
far as the fine is concerned, is so determined. 
If there is no proof of value, how could the 
amount of the fine be arrived at? And if there is 
no allegation of value, of what avail is the proof? 
The allegations and proofs must correspond, and 
proofs without allegations are as ineffectual as 
allegations without proofs . . /’ 

CHATTEL MoRTGAGE: 

In P. vs. McGinnis (1920) 220 Ill. App. 29, 31, the 
defendant was charged with selling mortgaged property; 
the court said: 

“Among the penalties provided by said Section 
7 is a fine not to exceed twice the value of the 
property sold. There is no averment in the in¬ 
formation that the property which plaintiff in 
error is charged with having sold had any value 
whatever, or, if so, what that value was. Where 
the punishment that may be inflicted is limited 
by the value of the property sold, it is necessary 
to aver and prove what such value is. 

Brown vs. P. 173 Ill. 34.” 

In Kightlinger vs. S., 105 Ark. 172, (150 S. W. 690) 
the court held that an indictment for selling mortgaged 
property, the punishment of which is determined by the 
value of the property, must allege the value of the same. 
The court said (p. 174): 

“Under the provisions of the above statutes, 
the defendant could be guilty of a felony only 
where the property disposed of exceeded in value 
the sum of 810 and the debt secured by the 
mortgage exceeded in amount the sum of 810. 
The value of the property disposed of and the 


39 


i 




amount of the debt secured by the mortgage are, 
therefore, of the very essence of the offen$e of 
which defendant was convicted. The offense is a 
graded crime, and the value of the property; and 
the amount of the debt are elements in; the 
punishment thereof. 

“When value is an element in the punishment 
of an offense, it must be alleged in the indictnient, 
and it is immaterial what the crime is. T^hus, 
in cases of larceny, the value of the article stolen 
must be alleged unless the statute makes | the 
stealing of a particular thing itself a felony, j 

Houston vs. St., 13 Ark. 66; j 

Ware vs. St., 33 Ark. 567; 

Walker vs. St., 50 Ark. 532; i 

Sheppard vs. St., 42 Ala. 531; 

Davis vs. St., 40 Ga. 229; j 

Rapalje on Larceny and Kindred Offenses, 
Sec. 109; 

I Bishop's New Crim. Proc. Sec. 541, 567; 

12 Enc. PI. and Prac. 996.” 


In St. vs. Perry, 87 S. C. 535 (70 S. E. 304), the court 
held that an indictment for disposing of mortgaged 
property must allege the value thereof. The statute 
punishing the offense provided heavier and lighter 
punishment when the property disposed of was oveir or 
under the value of 820. The court said (p. 538): 

. . Whenever the value of property is 

material, it should be alleged in the indictment. 

St. vs. Gossett, 9 Rich. 432; j 

Clark’s Crim. Pro. 226. j 

“This is well settled procedure in indictment 
for larceny where the distinction between grand 
and pe'tit larceny depends upon the value of the 
property stolen. Nor do we think this require¬ 
ment is dispensed with by the provisions j of 
Section 56 of the Criminal Code declaring, j 


i 

i 

i 

i 

; 

i 

i 
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“ 'Every indictment shall he deemed and 
judged sufficient and good in law which in addi¬ 
tion to allegations as to time and place as now 
required by law charges the crime substantially 
in the language of the common law or of the 
statute providing the same, or so plainly that the 
nature of the offense charged may be easily under- 
stood, etc.’ 

'‘This indictment is not substantiallv in the 
language of the statute, for it contains no allega¬ 
tion of the material matter of value prescribed in 
the statute, and the nature of the offense, which 
is dependent upon the value of the property 
alleged to have been disposed of, is not made so 
plain as to be easily understood. A different 
construction of the statute would require the 
court to dispense with allegations of value in an 
indictment for larceny. The offense should be so 
plainly stated in the indictment as to enable the 
court, looking alone to the indictment and the 
verdict to impose the sentence prescribed by law.” 

In St. vs. Ladd, 32 X. H. 110, the indictment charged 
a sale oh mortgaged property, there being no allegation 
of value at the time of the sale. The court reversed the 
case for such failure, citing: 

Gould's Pleading 172, Chap. 4, Sec. 7 : 

Bac. Abr., Pleas, A. B. 1; 

1 Archbold's Grim. PI. SO. 

Intoxicating Liquor: 

"The same general rules as to certainty and 
particularity which govern indictments generally, 
apply in cases of indictment for illegal sale of 
intoxicating liquors.” 

11 Am. e'e Eng. Encv. of L. (1st ed.) 762. 

Where statutes impose penalties for selling liquor in 
less quantity than is permitted to be sold without a 
license, the indictment need not allege the exact amount 
sold, but it MUST ALLEGE that the amount sold was 
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less than allowed by law. That is, if the statute provides 
that liquor cannot be sold in an amount less than a 
gallon, without a license, the indictment need not allege 
the exact amount sold, but it must allege that the amount 
sold was ‘‘less than a gallon.” 

St. vs. Cluckenbeard, 135 Mo. App. 189, 191; 

Neales vs. St., 10 Mo. 49S, 500; 

Brutton vs. St., 4 ind. 601, 602; 

Manvelle, vs. St., 58 lnd. 63, 64; 

Wong Sing vs. Citv of Independence, 47 Or. 
231, 236, 83 Pac. 387; 

Cousins vs. St., 46 Tex. Cr. 87, 90; 

Com. vs. Dean, 38 Mass. (21 Pick.) 334, 335; 

St. vs. Zeitler, 63 Ind. 441, 442; 

Blakely vs. St., 57 Miss. 680; 

P. vs. Bradt, 10 N. Y. S. 157, 158. 

The State of Arkansas had two statutes regulating 
sales of liquor. The first provided for an annual state 
and county tax for selling wholesale or retail liqijor; 
the second, regulating dram shops, prohibited sales of 
liquor in less quantity than a quart without a licehse 
issued with consent of the residents nearby. The viola¬ 
tion of the first was punishable by a fine of not less tfpm 
$200 and not more than $1,000. The violation of the 
second was punishable by a fine in any sum less than 
$100 and imprisonment in jail not less than thirty daiys. 

In the case of 8t. vs. Clayton, 32 Ark. 185, the de¬ 
fendant was charged with following “the occupation qf a 
vendor of ardent spirits by then and there selling to one 
Thomas Y. Huddleston, ardent spirits, on which special 
taxes are levied by law;” the defendant “having unlajw- 
fully failed to pay the special taxes levied thereon by 
law, against the peace, etc.” 

The court quashed the indictment and the Sthte 
appealed. This action was sustained. The court said 

(p. 187): . . j 

“It does not appear from the indictment, 
whether it was the intention to charge the de- 
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fendant with selling by the quart and in larger 
quantities, or in less quantities than that. If the 
latter, he should have been charged with keeping 
a drinking saloon or dram shop, without having 
procured a license, and if the former, the charge 
should have been restricted to the occupation of 
selling in quantities of a quart and over. The 
charge of failing to pay taxes, without such 
restriction applied to and embraced every vendor 
of liquors, and from its generality it was impos¬ 
sible for the defendant to understand the par¬ 
ticular offense intended to be charged. For this 
reason the indictment was defective, and the 
court did not err in sustaining the demurrer.” 

In St. vs. Hazell, 100 X. C. 471 (6. S. E. 404), the 
indictment charged that the defendant “to one John 
Jeffries, spiritous liquors by the measure less than a 
gallon, unlawfully did retail, the said Duncan Hazell 
not having then and there a license to retail spiritous 
liquors by the measure aforesaid," etc. 

The law of North Carolina required a license “First, 
for selling in quantities less than a quart, etc. Second, 
for selling in quantities of ONE quart and less than 
FIVE gallons, etc. Third, for selling in quantities of 
five gallons or more, etc.” 

The court, at page 473 of the opinion, ordered the 
judgment arrested, saying: 

“But the indictment charges a sale 'by the 
measure less than a gallon/ and the special 
verdict finds, substantially, that the defendant 
sold ‘one gallon of whiskey.' It will be noted 
that the saving clause in the section does not 
apply to the first paragraph or clause—that is, 
for selling in quantities less than a quart—but 
only to the second and third; and the indictment 
is fatally defective, in that it fails to specify the 
offense as to show whether the defendant is 
charged under the first or second paragraphs. 
Less than a gallon may be a quart, or a pint, or a 
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gill, and the finding of the jury does not aid the 
indictment, and judgment ought to have been 
arrested.” 


i 

In following and citing the last case, the North! Caro¬ 
lina court in 1907 said of this rule of pleading: ; 

. . It is not a technical refinement of 

the law.” 

St. vs. Tisdale, 145 N. C. 422, 424, 58! S. E. 
998, 999. 

-(c)- ! 


The Indictment Does Not Charge An Offence As 
Required by Act of January 15, 1931 

In St. vs. Sutton, 100 N. C. 474, (6 N. E. G8t) the 
defendant was indicted for selling liquor contrary to the 
Act of 1885, “by the measure less than a gallon, tp wit: 
by the quart . . . not having then and there a 

license to sell spiritous liquor by the measure aforbsaid, 
contrary,” etc. The jury, in 1S88, found him guilty in 
that he sold liquor by the quart in the year 1SS6[ By 
the Act of 1887, the law in effect, at the time of the 
commission of the offense, namely, the Act of 1885 was 
repealed in so far as the imposition of taxes was! con¬ 
cerned, but the new act of 18S7 imposed the same penalties 
for violation of the Revenue Laws. The granting pf the 
motion in arrest of judgment was sustained oii the 
authority of the Hazell case, supra, because the quantity 
of liquor sold was not properly alleged in the indictment 
under either act. 

However, the court held that the Act of 1887 was not a 
repeal of the Act of 1885, saying (p. 476): 

“. . . Even if it were a repeal of the Ajct of 

1885, as insisted by the defendant, “if the legis¬ 
lature enacts a law in the terms of a former one^ and 
at the same time repeals the former, this amounts 

1 

I 
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to a re-affirmance of the former law, which it 
does not, in legal contemplation, repeal. The 
provision is continued without any intermission.’ 

Bishop on Statutory Crimes, Sec. 181.” 


This last case (St. vs. Sutton) is followed and approved 
in Sage vs. State, 127 Ind., 15, 23, 20 N. E. 067, 070. 

Ellis vs. St., (Dec. 1929), 100 Tenn. 530 (20 S. W. 
(2d) 151), defendant was indicted for transportation of 
liquor, the quantity not being charged. The law of 
Tennessee was somewhat like the present Federal law. 
The court said (p. 532): 

“An indictment charging the transportation of 
intoxicating liquor, without more, is sufficient 
to charge the transportation of some quantity, 
and therefore charges the commission of a mis¬ 
demeanor, but cannot be held to charge the 
transportation of one gallon or more, so as to 
amount to the felony.” 


In Holt vs. St., (iJanv., 1931) (Ala. App.) 132 So. 180, 
the court, in speaking of charging a felony for violating 
the liquor law, said (p. 181): 

“. . . An indictment framed under said 

act (felony) must specifically aver that the 
accused did transport such liquors in this State 
in quantities of five gallons or more, in order to 
charge the felony as therein provided. 


ijernigan vs. St., (Ala. App.) 


132 So. 4S. 




In Nation vs. Dist. of Col., 34 App. I). C. 453, 457, 
the defendant was charged with destroying private 
property. The statute (Sec. 848) punishing the offense 
divided the crime into two degrees,—a felony for de¬ 
struction of property of the value of 835 or more, and 
a misdemeanor for destruction of property of the value 
of less than 835. The information failed to charge 



! 


the value of the property destroyed. The court said, 
(p. 457): 

! 

. . In prosecutions under the Act of 

1892, the value of the injured property is im¬ 
material and need not therefore be alleged or 
proved. But it is material under Sec. 848, and 
hence must be alleged either in the indictment or 
information, in order to show that the court in 
which either is presented has jurisdiction of the 
offense.” 

i 

CONCLUSION 

i 

I 

It is respectfully submitted that the law of this 
case requires and demands a reversal thereof and the 
arrest of the judgment entered herein upon thq first 
and second count of the indictment. 

JAMES A. O'SHEA, ! 

JOHN BURNETT, j 

ALFRED GOLDSTEIN, j 

Attorneys for Appellant . 
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In the Court of Appeals of the District of 

Columbia 

i 

April Term, 1931 j 

t | 

No. 5408 

i 

j 

Sam Hurwitz, appellant 

v . I 

United States of America ! 

i 

i 

— 

APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA ! 

— 

i 

BRIEF ON BEHALF OF APPELLEE ! 

i 

I 

- ! 

STATEMENT OF CASE 

I 

i 

There is no controversy as to the facts in this case. 
The appellant was convicted of a violation of 
the National Prohibition Act. The indictment was 
in three counts, charging the unlawful and felon¬ 
ious transportation, sale, and possession of intoxi¬ 
cating liquor on the sixteenth day of July, 1930. 

i 

The indictment was returned on November 4,1930; 
and on November 13,1930, a demurrer to the indict¬ 
ment was filed. On December 1, 1930, the demur- 

i 

rer to the indictment was argued and overruled. 


i 
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On January 29, 1931, the appellant entered a plea 
of not guilty and was tried before a petit jury, and 
found guilty of transportation, sale, and possession, 
and sentenced to eighteen months in the peniten¬ 
tiary on the first and second counts, the sentences 
to run concurrently, and on the third count was 
ordered to pay a fine of fifty dollars. On February 
3, 1931, a : motion in arrest of judgment was filed, 
and was argued and overruled on the 6th day of 
February. 

The testimony in this case was as follows: 

Witness Roger C. Butts testified that on or about 
the ninth day of July, 1930, being at that time a 
Special Employee of the Prohibition Department, 
he met the appellant in the Senate Office Building 
behind the counter in the stationery room (R. 13- 
14); that on that day appellant gave him Exhibit 
A, which was a little green card on which was 
written the following: 

Ask for Sam 

NORTH 4633 
IF BUSY OR NO ANSWER 
NORTH 1677 

LEAVE NAME AND RHONE NUMBER 

That lie thereupon made arrangements for the 
purchase of a gallon of alcohol and that on the 
sixteenth dav of July at Thirteenth and Irving 
Streets Northwest, in the District of Columbia, the 
appellant, having driven to this point in an auto¬ 
mobile, delivered one gallon of alcohol, and gin 
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i 

j 


drops to give the alcohol the flavor of gin, to wit¬ 
ness, for which witness paid him eleven dollars; 
that on that date witness received a list, EJxhibit 
B, which contained the names of different lirands 
of liquor. (R. 9.) j 

There was further testimony from Special Agents 
Frank B. Tippett and Paul E. Slierrier andj from 
a chemist in the Treasury Department tending to 
corroborate the testimonv of witness Butts, i The 


Government thereupon rested its case and the ap- 

i 

pellant moved the Court to direct a verdict of not 
guilty on all counts of the indictment. The Court 

overruled the motion for a directed verdict, tlie ap- 

] 

pellant noted an exception, and then rested liisi case. 
The appellant noted an exception to the rejfusal 
and failure of the Court to charge the jury ion a 
question of entrapment as requested by counsel for 
appellant, and after argument by counsel on; both 
sides the jury retired and thereafter returned its 
verdict as stated above. Thereafter, on the Sixth 
day of February, 1931, after hearing was had on 
the motion in arrest of judgment filed on behalf of 
appellant, the said motion was overruled, and an 
exception was noted. Thereupon the case wa$ re¬ 
ferred to the Probation Officer for investigation 
and report, and on the 13th day of February; the 
Court passed sentence, as noted above. 
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I 

ARGUMENT 

In reply to so much of appellant’s brief as assigns 
error on the part of the Court below in overruling 
the demurrer to the indictment, assignment of error 
No. 1, it is sufficient to assert that the demurrer, 
having been filed on November 13,1930, was argued 
and overruled on December 1,1930. As to the suffi¬ 
ciency of the indictment, the cases of United States 
v. Denison, decided by this Court on February 2, 
1931, Case No. 5291, Washington Law- Reporter 
LIX, Page 230, and United States v. Dusty, 282 
U. S. 695, are decisive. 

II 

As to assignments of error Nos. 3 and 4 in ap¬ 
pellant's brief, with respect to the failure of the 
trial court to allow defendant’s counsel to argue 
the question of entrapment to the jury, and the 
court’s refusal to charge the jury that if they be¬ 
lieved the defendant had been entrapped, he should 
be acquitted, appellant fails to comment upon this 
point in his brief, and it is respectfully submitted 
by the appellee that there was no evidence to 
support any charge or argument upon the question 
of entrapment. 

III 

As to assignments of error Nos. 2 and 6, it is 
submitted that the same question is raised. In their 
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motion in arrest of judgment, the following rea¬ 
sons were given: 

1. The indictment should have charged, 
and the verdict of the jury should have re¬ 
cited, that the defendant was guilty either— 

I. Of transporting and selling more 
than one gallon of liquor | or 

II. Of selling more than one gallon of 
liquor while not engaged (or 
while engaged) in habitual vio¬ 
lation of the law; or 

III. Transporting not more than one 
gallon of liquor while not habitu¬ 
ally (or while habitually) en¬ 
gaged or employed in violation 
of the law. j 

2. The jury found the defendant huilty 
of a felony, whereas the evidence showed 

%J 7 

guilt of a misdemeanor, if anything, j 

3. The indictment did not charge the de¬ 
fendant with any degree of crime as required 
by the law. 

4. The indictment failed to charge a qrime 

upon which the jury could base the verdict 
they returned. j 

5. The verdict of the jury was not a fend¬ 
ing of fact as to whether the defendant! was 
or was not habitually engaged or employed 
in violation of the law, or whether thei de¬ 
fendant transported and sold more than one 

! 

gallon of liquor. j 

6. The Court can not pass sentence on the 
defendant or enter judgment on the verdict 
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for that verdict was not a finding of fact that 
defendant was guilty of: 

I. Either degree of transporting or 
selling liquor. 

II. Either a felonv or a misdemeanor. 

III. Either habitually or not habitually 
engaged and employed in viola¬ 
tion of the law. 

7. The indictment returned and filed, and 
the evidence offered, against the defendant 
did not meet the requirements of the Act of 
Congress, Mar. 2,1929, Sec. 91, Tit. 27, U. S. 
C. Supp. Ill, and the same as amended by 
Act of Congress January 15, 1931, Pub. L. 
557. 

8. And for other and further reasons ap¬ 
parent on the face of the record. 

STATUTES INVOLVED 

The parts of the statutes involved in the determi¬ 
nation of this case are as follows: 

Section 91, Title 27, U. S. C., as approved March 
2, 1929. entitled “An Act to amend the National 
Prohibition Act, as amended and supplemented,” 
was as follows: 

Wherever a penalty or penalties are pre¬ 
scribed in a criminal prosecution by this 
title for the illegal manufacture, sale, trans¬ 
portation, importation, or exportation of in¬ 
toxicating liquor, as defined by Section 4 of 
this title, the penalty for each such offense 
shall be a fine not to exceed $10,000 or im¬ 
prisonment not to exceed five years, or both: 
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i 



i 
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Provided, That it is the intent of Congress 
that the court, in imposing sentence here¬ 
under, should discriminate between casual 
or slight violations and habitual sales of in¬ 
toxicating liquor or attempts to commercial¬ 
ize violations of the law. | 

Sec. 2. This Act shall not repeal nor elim¬ 
inate any minimum penalty for the first or 
any subsequent offense now provided by the 
said National Prohibition Act. (Mat*. 2, 
1929, c. 473, par. 1, 45 Stat. 1446.) j 


An Act to amend the Act entitled “An Act to 
amend the National Prohibition Act,” approved 
March 2,1929, was as follows: j 


Be it enacted by the Senate and House of 
Representatives of the United States j of 
America in Congress assembled, That Ithe 
proviso in the first section of the Act entitled 

x j 

“An Act to amend the National Prohibition 


Act, as amended and supplemented,” ap¬ 
proved March 2, 1929 (United States Code, 
Supplement III, title 27, section 91), j is 

herebv amended to read as follows: 

* 

Provided, That any person who violates 
the provisions of the National Prohibition 
Act, as amended and supplemented, in any! of 
the following ways: (1) by a sale of not more 
than one gallon of liquor as that word is de¬ 
fined bv section 1 of Title II of said Act: 

%/ i 

Provided, however, That the defendant lias 

j 

not theretofore within two years been con¬ 
victed of a violation of the said Act or is not 

I 

engaged in habitual violation of the same; 
(2) by unlawful making of liquor, as that 

78612—31- 
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word is defined by said section, in an amount 
not exceeding one gallon, in the production 
of which no other person is employed; (3) 
by assisting in unlawfully making or unlaw¬ 
fully transporting of liquor, as defined above, 
as a casual employee only; (4) by unlawfully 
transporting not exceeding one gallon of 
liquor, as above defined, by a person not 
habitually engaged or employed in, or not 

theretofore within two vears having been 

•/ 

convicted of a violation of such law, shall for 
each offense be subject to a fine not to exceed 
$500 or to be confined in jail, without hard 
labor, not to exceed six months, or both. 
(Approved January 15, 1931.) 

Section 29, Title 1, United States Code: 

Repeal of statutes as affecting existing lia¬ 
bilities: The repeal of any statute shall not 
have the effect to release or extinguish anv 
penalty, forfeiture, or liability incurred 
under such statute, unless the repealing Act 
shall so expressly provide, and such statute 
shall be treated as still remaining in force for 
the purpose of sustaining any proper action 
or prosecution for the enforcement of such 
penalty, forfeiture, or liability. 

PARTIAL REPEAL 

It is clear that the act of January 15, 1931, 
changed the act of March 2, 1929, in so far as it 
applied to certain offenses, that is to say, offenses 
which embraced ‘‘not more than one gallon,” and 
whereas it was left to the court to discriminate be- 
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tween slight violations and habitual sales in the act 
of March 2, 1929, the court is limited in the rhatter 
of sentence by the act of January 15, 1931, las to 

i 

offenders charged with a violation involving! “not 
more than one gallon” unless it is shown that the 
offender is an habitual offender, or more than “a 
casual employee.” 

While the act of March 2, 1929, remains in force 
as to violators who are habitual offenders, whether 
or not more than a gallon is involved, and as to all 

i 

offenders where more than a gallon is involved, it 
has been repealed by the act of January 15, 1931, 
to the extent that it no longer applies to casual or 
slight offenders whose offenses do not involve more 

i 

than a gallon. As to the latter, the offense itself 
is changed, and the penalty for such offense 
modified. , 

With this partial repeal in mind, the Govern¬ 
ment contends that the defendant was properly 
tried on a valid indictment returned (November 4, 
1930) before the passage of the new amendment 
for a crime committed (July 16, 1930) before-the 
passage of the new amendment (January 15,1931). 
In support of this position the Government relies 
on Section 29, Title 1, U. S. C., which is as follows: 

Repeal of statutes as affecting existing lia¬ 
bilities: The repeal of any statute shall not 
have the effect to release or extinguish any 
penalty, forfeiture, or liability incurred un¬ 
der such statute, unless the repealing Act 


i 
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shall so expressly provide, and such statute 
shall he treated as still remaining in force 
for the purpose of sustaining any proper 
action or prosecution for the enforcement 
of smeh penalty, forfeiture, or liability. 

The provisions of the act of January 15, 1931, 
so far as punishment is concerned, are inconsistent 
with the provisions of the Jones act of March 2, 
1929. There is a plain inconsistency between the 
purpose of the earlier act and the amendment of 
January 15, 1931. So far as offenses in which not 
more than a gallon is involved, where the defendant 
is not an habitual offender, there is a clear repug¬ 
nancy between the provisions of the Jones act and 
the amendment of Januarv 15, 1931. 

m/ f 

In the case of United States v. Chicago y St. Paul, 
Minneapolis and Omaha Railway Co. et al ., 151 
Fed. 84, it was held that the above Section 29, Title 
1, U. S. Code, was not an attempt to limit the power 
of succeeding Congresses; but it merely prescribes 
a rule of construction, binding upon the courts, 
as a substitute for the common-law rule with respect 
to the effect of a repealing statute as a release from 
penalties and prosecutions for offenses committed 
under the statute repealed, and under it the repeal 
of a penal statute extinguishes no penalties pre¬ 
viously incurred thereunder, in the absence of an 
express extinguishing clause in the repealing act. 

Husty v. United States, 282 U. S. 695: The act of 
March 2, 1929, known as the Jones act, which in¬ 
creased the penalty for illegal manufacture, sale. 


I 

etc., of intoxicating liquor with the proviso “that 
it is the intent of Congress that the court, in impos¬ 
ing sentence hereunder, should discriminate I be¬ 
tween casual or slight violations and habitual sales 
of intoxicating liquor, or attempts to commercialize 

i 

violations of the law,” added no new criminal 
offense to those enumerated and defined in the Na¬ 
tional Prohibition Act, and therefore added noth- 

i 

ing to the material allegations required to be set; out 
in indictments for those offenses. The proviso ipen- 
tioned is only a guide to the discretion of the court 
in imposing the increased sentences for those j of¬ 
fenses for which an increased penalty is authorized 
by the act. The maximum penalty for illegal pos¬ 
session of intoxicating liquor, under Section of 
the National Prohibition Act, was not increased 
by the Jones act. 

Under the act of January 15, 1931, the court is 
specifically limited in imposing sentences in cdses 
where there is involved “not more than one gallon 
of liquor,” unless the defendant be an habitual of¬ 
fender, or more than a casual employee. 

In the case of United States v. Puliac, 268 Fled. 
392, the indictment disclosed not only a violatiori of 
the revenue law’s, but also violation of the National 
Prohibition Act, and the question arose as to the 
proper punishment, that is to say, whether punish¬ 
ment should be meted out under the revenue law^ or 
under the National Prohibition Act. That involyed 


the question as to whether or not the revenue laiws 
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under which the indictments were drawn had been 
repealed by the National Prohibition Act, either in 
whole or in part, and it was held that the National 
Prohibition Act which imposed penalties for viola¬ 
tions, repealed the provisions of the internal reve¬ 
nue laws which prescribed different penalties for 
the same acts. 

Further support for this position is found in the 
case of United States v. Tynen, 78 U. S. 88, where 
Mr. Justice Field said: 

The first act makes the punishment for the 
offense designated imprisonment or fine. It 
provides that the punishment shall be one or 
the other, and in so doing declares that it 
shall not be both. The second act allows 
both punishment in the discretion of the 
court; it thus permits what the first law pro¬ 
hibits. 

Again, the act of 1813 provides that the 
imprisonment, when imposed as a punish¬ 
ment, shall not be less than three years, and 
may be extend to five. The act of 1870 al- 
lows the imprisonment to be fixed at one year, 
and from that period upwards to five years. 
In this also it permits what the first act for¬ 
bids. 

Again, the act of 1813 declares that the 
fine, when imposed, shall not be less than 
$500. The act of 1870 allows the fine to be 
as low as $300, thus authorizing what the 
first act declares shall not be done. 
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When repugnant provisions like! these 
exist between two acts, the latter act is held, 
according to all the authorities, to operate 
as a repeal of the first act, for the latter act 
expresses the will of the government a$ to the 
manner in which the offenses shall be sub¬ 
sequently treated. j 

The above case involved a repugnancy between 
the provisions of the Acts of Congress of March 3, 
1813, and July 14,1870. The decision was prior to 
the passage of Section 29, Title 1, U. S. Code,j relied 
on herein. j 

United States v. Lair, C. C. A. 8th Circujt, de¬ 
cided March 27,1912, 195 Fed. 47: In this case the 
defendant Lair was indicted and convicted under 
the act of March 3, 1903, 32 Stat. 1213, as amended 
by the Act of February 20, 1907, 34 Stat. 89j3, for 
having imported into the United States an alien 
woman for the purpose of prostitution. Ill this 
case it was held that where the offense was prior 
to the act of 1907, despite the fact that a general 
repealing clause of prior acts was contained in the 
act of 1907, all offenses committed under the act of 
1903 might be prosecuted under the authority of 
Section 29, Title 1, U. S. C. It was further! held 
that time was not an element of the offense and if 

i 

the offense was committed within three years prior 
to the finding of the indictment it would be Suffi¬ 
cient. 

In the case of United States v. Reisinger, 128 U. 
S. 398, there was an act relating to claim agents and 
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attorneys in pension cases approved June 20, 1878, 
in which it was enacted “It shall be unlawful for 
any attorney or other agent to demand or receive 
for his services in a pension case a greater sum 
than ten dollars.” The act of 1884 repealed the 
act of June 20, 1878, but it was held that Section 
29, Title 1, U. S. C., clearly excepted offenses com¬ 
mitted before the passage of the repealing act of 

1884. To show this it was onlv necessarv to read 
the act of 1884 in connection with Section 29, Title 
1, U. S. C., as one act. The offense in this case oc¬ 
curred on the 8tli day of January, 1883, and the 
indictment was found on the 1 Itli day of April, 

1885, in which the defendant was charged with hav¬ 
ing received a greater sum than ten dollars, which 
was an offense against the act of 1878. It was fur- 
tlier held in this case that the words “penalty, lia- 
bilitv, and forfeiture” as used in the Revised Stat- 
utes. Section 13, are svnonvmous with the word 
“punishment” in connection with crimes of the 
highest grade and apply to offenses against the act 
of June 20, 1878, 20 Stat. 243, Chapter 367, relat¬ 
ing to claim agents and attorneys in pension cases. 
In this case it was also noted that the act of Julv 4, 
1884, did not have a saving clause or reservation of 
the right to prosecute or punish for offenses in 
violation of said act of June 20, 1878, committed 
jmior to the repeal thereof. 
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United States v. Ulrici, 3 Dillon 532: In this case 
it was contended that the act of 1875 having pre¬ 
scribed a different punishment for the offenses 
charged in the indictments, the sections of the Re- 

i 

vised Statutes, R. S. 3224, under which thej indict¬ 
ments had been drawn were repealed, inasmuch as 
the later act contained no saving clause. It was 
held in this case that the 29th Section, Title 1, of 
the U. S. Code contained a general provision! chang- 

i 

ing the rule of the common law that a statut^ modi¬ 
fying the punishment of a crime prescribed by a 
prior law operates as a repeal of that law.; Any 
statute that varies the definition or punishment of 
an offense abrogates the former statute aind no 
offense committed under it can, by a well-known 
principle of law, be punished unless the later act 
contains a saving clause, but the Revised Statutes 
changed this rule of the common law. They were 
intended to change it and it is only the extent of 
the change that is here questioned. This was a 
case where the defendant was charged with Carry¬ 


ing on the business of a distiller with the intent to 

i 

defraud the United States of a tax due upon! each 
and every gallon of one thousand gallons thereafter 
to be distilled bv him. It was held in this case; that 
the sections of the Revised Statutes under \yhich 
the indictments were drawn continued in force; not¬ 
withstanding a later act prescribing a different 
punishment. 


i 
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The case of Great Northern Bailway Company v. 
United States, on writ of certiorari to the Circuit 
Court of Appeals, Eighth Circuit, decided Febru¬ 
ary 24, 1908, 208 U. S. 452, is especially in point. 

In this case several officials of the Great Northern 
Railway Company were indicted in November, 
1906, for violations of the act of Februarv 19, 1903, 
commonly known as the Elkins Act, 32 St. L., Chap¬ 
ter 708, page 847. The act of Congress commonly 
referred to as the Hepburn Act was enacted June 
29, 1906, 34 Stat., Chapter 3591, page 584. The 
question involved was wdiether or not the Hepburn 
law repealed the Elkins Act so as to deprive the 
Government of the right to prosecute for violations 
of the Elkins Act committed before the Hepburn 
law was passed. The court held that the Hepburn 
law must be read in the light of Section 13 of the 
Revised Statutes. By Section 10 of the Hepburn 
Act it was provided that all laws and parts of laws 
in conflict with the provisions of this act are hereby 
repealed but the amendments herein provided for 
shall not affect causes now pending in the courts of 
the United States. Such causes shall be prosecuted 
to a conclusion in the manner heretofore provided 
for by law. It was further held that the Hepburn 
law as construed in the light of Section 13 of the 
Revised Statutes did not repeal the Elkins Act so 
as to deprive the Government of the right to prose¬ 
cute violations of the Elkins Act committed prior 
to the Hepburn law, nor when so construed did the 
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i 

| 

Hepburn law under the doctrine of inclusio unius 
excliisio alterius exclude the right of the Govern¬ 
ment to prosecute for past offenses not then pend¬ 
ing in the courts because pending causes are enu¬ 
merated in and saved by Section 10 of the Hepburn 
law. i 

i 

The provisions of Section 13 of the Revised Stat- 

i 

utes that the repeal of any statute shall not have 
the effect to release or extinguish any penalty in- 

i 

curred under the statute repealed ought! to be 
treated as if incorporated in and a part of subse¬ 
quent acts of Congress, and, under the general prin¬ 
ciple of construction requiring effect to be given to 
all parts of a law, that section must be enforced as 
forming part of such subsequent enactments,except 
in those instances where, either by express deelara- 
tion or necessary implication such enforcement 
would nullify the legislative intent. On page 466 
the court in its opinion says that the Hepburn Act 
amends and reenacts the Elkins Act and enlarges 
in important particulars the powers of the jlnter- 
state Commerce Commission and changes the pro- 

i 

cedure in various ways essential to the conduct of 
controversies before the commission. 4 ‘Besides, the 
act in some respects modifies the means of enforcing 
the orders of the commission in the courts Of the 
United States, the right of appeal, the judgment as 
to costs, attorneys’ fees, etc.” 

United States v. Standard Oil Co., 148 Feci. 719. 
These prosecutions were for alleged violations of 
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Section One of the act approved February 19,1903, 
known as the Elkins act. The charge was that the 
defendant obtained the transportation of its prop¬ 
erty from various railroad companies at rates less 
than those named in the carriers’ public schedules. 
The offenses were alleged to have been committed 
prior to the ! enactment of the law approved June 
29, 1906, known as the “Rate Law.” The indict¬ 
ments were returned August 27,1906. It was held 
in this case that the section of the rate law of June 
29,1906, which provides “all laws and parts of laws 
in conflict with the provisions of this act are hereby 
repealed, but the amendments herein provided for 
shall not affect causes now pending in courts of the 
United States, but such causes shall be prosecuted 
to a conclusion in the manner heretofore provided 
by law,” was not intended to relieve offenders 
under the old law from subsequent indictment and 
prosecution for such offenses, while leaving those 
previously indicted subject to punishment, but 
merely to prescribe the rule of procedure which 
should control in pending causes, and in view of 
Rev. St. 1871, Section 13, must be so construed. 

District Judge Landis in his opinion stated on 
page 726: 

My opinion is that whereas, at common 
law, the repeal of a penal statute extin¬ 
guished all penalties for offenses against its 
provisions in the absence of an express sav¬ 
ing clause, under section 13 the repeal of a 
penal statute extinguishes no such penalties 
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in the absence of an express extinguishing 
clause, which the rate law does not contain; 
that the so-called “saving clause” in section 
10 was inserted for the purpose of definitely 
prescribing the rule of procedure that Should 
control the prosecution of causes then: pend¬ 
ing in various stages in the courts, thus 
avoiding the confusion and controversy 
which, as experience has shown, must other¬ 
wise have resulted. For, had Congrejss not 
enacted that “the amendments herein pro¬ 
vided for shall not affect causes now spend¬ 
ing in courts of the United States, but such 
causes shall be prosecuted to a conclusion in 
the manner heretofore provided by lawj,” the 
new procedure of the rate law would jprob¬ 
ably have controlled steps thereafter taken 
in such pending cases. 

I reach this conclusion for the following 
reasons: In the first place, it is inconceivable 
that the Congress of the United States, while 
addressing themselves to the task of drafting 
a law the great object of which was to secure 
to all men fair treatment in respect qf the 
transportation of property on the basis of 
absolute equality, could possibly have gotten 
into such a frame of mind that they would 
divide all prior offenders into two classes, 
and sav that those who had been indicted 
should be punished, and those who, up td that 
time, had avoided the grand jury, should be 
pardoned. For Congress to do such a thing 
would be both absurd and unjust. 
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In McElvogue v. United States, 40 Fed. (2d) 
889, it was held that the indictment for illegal pos¬ 
session of liquor under the Jones act need not al¬ 
lege nor specific proof show whether the offense 
was casual or involved habitual sales or attempts 
to commercialize violations of law. It is left to 
the discretion of the trial court to determine 
whether the defendant is a casual or habitual of¬ 
fender. Under the act of January 15, 1931, it 
would be necessary in cases involving less than a 
gallon to show that the offender was more than a 
casual offender in order that the penalties under 
the Jones act might be imposed. 

Circuit Judge Stone, on page 891, said that the 
Jones act repealed the maximum penalty in con¬ 
nection with the illegal manufacture, sale, trans¬ 
portation, importation, or exportation of intoxi¬ 
cating liquor and substituted those of the Jones 
act. It is contended here by the appellee that the 
act of January 15, 1931, repealed the penalties of 
the Jones act in so far as violations involving not 
more than a gallon and where the offender was not 
an habitual offender were concerned. 

Brown v. United States, 40 Fed. (2d) 891, fol¬ 
lows the decision in the above case. 

Boss v. United States, 37 Fed. (2d) 557, held on 
pages 558 and 559 in the opinion of Circuit Judge 
Nortlicott: 

In passing the Jones act Congress in in¬ 
creasing the maximum penalties for offenses 
alreadv existing under the Volstead act, 27 


U. S. C. A., merely did what it certainly had 
a right to do, and in declaring its intention 
as to the application of the law Congijess 
did not in any way delegate a power ex¬ 
clusively legislative. The admonition ! or 
advice of Congress to the trial court merely 
left the court to decide whether or not the 
otfense of a defendant came within the jin- 
tention of Congress in the passage of the dct. 
In every act fixing a minimum and a maxi¬ 
mum penalty Congress leaves the trial court 
to fix the punishment according to the grav¬ 
ity of the offense. ' 


United States v. Kent, 36 Fed. (2d) 401. It was 
held in this case that the National Prohibition Act, 
Title 2, Section 29 (27 U. S. C. A., Sec. 46), impos¬ 
ing penalties under the act, had the effect of repeal¬ 
ing such sections of internal revenue laws as wore 
in direct conflict with it. I 


In the case of United Slates v. YuginovicJi et dl., 
256 U. S. 450, it was held that Section 3257 of the 
Revised Statutes, which, for the purpose of protect- 
ing the revenues, made it an offense for a distiller 
to defraud, or attempt to defraud, the United 
States of a tax on the spirits distilled by him aiid 
penalized the offense by forfeiture of the distillery, 
etc., and heavy fine and imprisonment, was supdr- 
seded as respects persons manufacturing spirits for 
beverage purposes, by Section 35, Title II, of the 
National Prohibition Act, which imposes a double 
tax and an additional penalty of $500 or $1,000 only, 
thus covering practically the same acts and inflict- 









mg a lighter penalty. On page 463 of the opinion 
delivered bv Mr. Justice Day it is said: 

It is, of course, settled that repeals by im¬ 
plication are not favored. It is equally well 
settled that a later statute repeals former 
ones when clearly inconsistent with the 
earlier enactments. United States v. Tynen, 
11 Wall. 88. In construing penal statutes, it 
is the rule that later enactments repeal 
former ones practically covering the same 
acts but fixing a lesser penalty. 

SUMMARY 

Summarized, the position of the appellee therein 
is as follows: 

1. The appellant herein was indicted, tried, con¬ 
victed, and sentenced for an offense which he com¬ 
mitted while the act of March 2, 1929 (the Jones 
law), was in full force and effect. 

2. The act of March 2, 1929, was amended and 
partially repealed by the act of January 15, 1931. 

3. Section 29, Title 1, of the United States Code 
operates as a saving clause in the present case, and 
validated the prosecution and punishment of the 
appellant. 

CONCLUSION 

It is respectfully submitted that a perusal of the 
record in this case, and a consideration of the ques¬ 
tions presented as errors assigned for its reversal, 
will show to this Court that the defendant had a 
fair and impartial trial in the court below and was 
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ably represented; that every question which!could 
have been raised by astute counsel was raised, and 
that at no point in the record has reversible I error 
been committed by the eminent jurist who presided 

i 

as the Judge in its trial. j 

For the reasons and upon the authorities set| forth 
in the pages of this brief, in reply to the contentions 
of appellant’s counsel, it is respectfully submitted 
that the judgment pronounced upon the verdict 
below should be affirmed, and the position of the 
trial justice upon the rulings made sustained. 1 ! 
Respectfully submitted. 

Leo A. Rover, ! 

United States Attorney. 

James F. Hughes, 
Assistant United States Attorney. 
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